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[N THE UNITED STATES DISTRICT COURT N
FOR THE WESTERN DISTRICT OF VIRGINIA

Y ¢ -~

UNITED STATES OF AMERICA,

)
)

Plaintiff, )
) .

v. ) Civil Action No.
)

FMC CORPORATION, )

)

Defendant. )
L. BACKGROUND

-

The United States of America (United States), on behalf of the Administrator of the -
United States Environmental Protection Agency (EPA), filed a complaint in this matter pursuant J
to Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and
* Liability Act (CERCLAY), 42 U.S.C. §§ 9606, 9607. |
A. The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Avtex Fibers
Superfund Sits (Site) in Front Royal, Virginia together with accrued interest; and (2)
performanceof studies and response work by FMC Corporation (FMC) at the Site consistent
with the National Contingency Plan, 40 C.F.R. Part 300 (NCP). |
- B. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
§ 9621(f)(1)(F), EPA notified the Commonwealth of Virginia (the State) of negotiations with
potentially responsible parties regarding the implementation of the remedial design and remedial
\
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2
* action for the Site, and EPA has prbirtded the .State wnth an opportumty to participete in .such.
negotiations. ™™ - T

C. Tn accordance with Section 122()X1) of CERCLA, 42 U.S.C. § 96220)(15. on July 22,
1997, EPA notified the U.S. Depaxtment of Interior of neﬁotiationﬁ with pete.ntially responsible
parties regarding the release of hazardous substances that may have resulted in mjury to the
‘natural resources under Federal trusteeshxp and encouraged the mxstee to pamr.npate inthe
negotiation of this Consent Decree. |

'D. FMC Corporation (FMC) does not admit my liability to the United States arising out
of the transactions or occurrences e.lleged in the eomplamt, nor does it aeknowledge that the -
release or threatened refease of hazardous substances at or from the Site constitutes an imminent
or substantial endangerment to the publtc health or welfare or the envnronment.

" E. (a) The Site is located in Front Royal, Virginia. Attached hereto as Appendix A is 8

:rnap of the Site. The Site-is a closed fibers manufaetln-ing plant, Over the com'se of

" approximately 50 years, the plant was used to manufacture fibers such #s rayon, po!ymer and

polypropylene. Situated along the east bank of the South Fork of the Shenandoah Rwer (River),
 the facility occupxesapproxtmatelymacres Apnvate sehoolislocatedelong the eastern
propeny'bom Re'sidentiahreau'retctheeast.southmdnorthpropertyboundaries

The Sxts_m:opgrty is bisected by the Norfolk Southern leway Company railroad (the
Norfork Southem) whieh separates the plant productxon area from the former waste disposal
B nreas. The plantareaoccupies lppmxxmately 200a_ereseastoftheraxlmadtrackswhose features‘
included approximately 60 acres of manufacturing and administrative buildings, tank storage
areas, open ficlds and parking lots. The area west of the railroad tracks, encompassing

-
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3.

approximately 240 acres, includes 23 impoundments and fill areas, and a wastewater treatment
plant (WW’[EL_ A grouhdwater plume from the impeundment area extends under the River and
beneath some property on the west bank of tl-;.e South Fork of the River (Rivermont Acres).

Opei-ations at the Site began in 1940, when American Viscoss opened a rayon production
plant. In 1963 rAmerican Viseese sold the plant and property to FMC Corporation (FMC), and
in 1976, the plam and property were sold by FMC to Avtex Fibers, Inc, (Avtex). In November
1989, Avtex shut down the plant and shortly thereafter declared ‘bankruptcy.

The p!ant manufactumng 0peranons generated three major waste types. The first type was
generatedwhenthewastsactd &ommepmducuonpmceuwasmamdmmlmmthem
| the sludge 3eneratedby that treatment was placed in six sulfats basins. The second waste type T
* was the fly ash generated from the combustion of coal in the on-Site power plant. Fly ash was
- disposed in four impoundments and one stockpile. The third waste type was waste viscose that ~
was disposed in eleven on-sits viscose basins, The waste viscoss was primarily an off-
specification product from the production process. In addition, solid wastes were placed in a
solid waste landfill.

(b) In mponse toa re!ease or a substantial threat of 2 release of hazardous substances at
or from thonta. EPA commenced or administratively ordered various parties to commence
responss act[onsand invesugaﬂons at the Site,

_ | - 1. Pursuant to Section 105 of CERCLA, 42U.3.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, on

June 10, 1986 (51 Fed. Reg. 2107).
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“ 7.2_. EPA entered into 2 Consent Order, Docket No. [11-86-15-DC, with Avtex
_Fil?crs, Inc. and.Avtex Fibers - Front\ Royal, Inc. (collectively Aviex) t;n Auﬁhst’ 1 lﬂ‘. 19886, for
perfoxjmanpez of a Remedial Investigation and Feasibility Stddy (RI/FS) for a limited area of the
| Site. The RUFS was to_investigate the impacts of the viscose disposal basins on the groundwater.
EPA amended the Consent Order, Docket No. [11-86-15-DC, on January 6, 1988, to include FMC
as a party. The August 1988 RUFS documented the presence of carbon disulfide, cadmium, lead,
' hydrogen sulfide, and arsenic in groundwater sampled at the Site. Carbon disulfide and arsenic
~ were also identified in groundwater on the west side of the Shenandoah River, Constituents
detected in the viscose materials on Site included arsenic, cadmium, carbon disulfide, lead and

e
.

zinc. . .
3. On September 30, 1988, EPA issued a Record of Decision (ROD) for Operable
- Unit 1 (OU-1), which addressed groundwater ‘contaminaﬁon caused by leaching of fluids from
- 'viscose basins 9, 10, and 11, EPA issued & Unilateral Adminis&ative Order (UAO), Docket No. |
[11-89-19-DC, on June 30, 1989, to Avtex and FMC for implementation of the remediat action
.chosen in the ROD for OU-1. Thereater, EPA suspended the UAO having determined that |
- -:_Eac.lditional information was necessary concerning subsurface conditions at the Site before a
 groundwater remedy could be implemented. - - c
. . 4. OnOctober 31, 1989, EPA issued a UAO, Docket No. I11-90-01-DC, to Avtex
ordering it to eondﬁcta removal action at the Site. Actions required by the UAQ ix_u:luded the
following: a plan to sample the entire Site to jdentify the scope of ?CB contamination i_lt the Site; |
- a plan to identify, segregate, and dispose of hazardous substances, including drummed wastes
and certain PCB-contaminated areas; an outline and subsequent study to detennmc potential
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s
releases from.Sitc operations, processes, areas, or systems; a health and safety plan under whichu“
the work was.ta be implemented; a plan to provide site security; and a fire protection plan. On
November 9, 1989, shortly after the UAO was issued, the State revoked Avtex’s National
Pollutant Discharge Elimination System (NPDES) permit. Avtex infonnéd EPA on November
10, 1989, that it could not comply with the UAO, and Avtex shut down the plant.

5. On.or about November 11, 1989, EPA initiated an emergency removal action
at the Site. The removal operation included an imminent hazard evaluation; establishment of site
security; design and operation of the wasts water treatment system; return of raw chemicals to
suppliers; disposal of lab pack chemicals, flarnmable chemicals, and shost-life chemicals;
decommissioning of 22 carbon disulfide impouﬁdmenu; and draining, flushing, and on-site "
treatment of various process line, tank, and vessel fluids.

6. On February 2, 1990, EPA issued a UAO, Docket No. I11-90-12-DC (WWTP ~
| UAO), ordering FMC to operate the WWTP at the Site in order to maintain freeboard levels in
sulfate basins 1 through 4, 4E, and the emergency lagoon.

. 7. On Scptémbe:r 28, 1990, EPA issued the second ROD for the Site, which
. required several accelerated remedial actions. This second ROD was broken down into the
following opaglg!c units: OU-2 was for the excavation and remgval of PCB@n@imM soils;.
OU-3 was for the demolition of the acid reclaim facility; OU-4 required site security; and OU-$§
required the sampling, identification, and disposal of drums of hazardous substances.
8. On October 22, 1991, EPA issued a UAO, Docket No. I11-91-48-DC
(Rivermont UAQ), to FMC requiring it to provide alternats water to residents in Rivermont

Acres, a residential subdivision on the west side of the Shendndoah River. </
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6
| 9. Physical on-site construction of the remedial work dcsignétcd as OU-2 has
been completed... The work included excavation and off-site disposal of i’CB?cdﬁtanﬁnated soils.
10. EPA performed site security under OU-4 and the demolition of the acid -
- . reclaim facility under QU-3, Physical on-site defnolition of the acid tccla.im facility has been
completed. R
~11. In September 1994, EPA completed work designa:;d as OU-S.
- Approximately 2,879 drums of waste were disposed of offesite, |
12. On March 30, 1993, EPA and FMC signed a Consent Order, Docket No. lll-
93-14 (RUFS Consent Order), which required FMC to complete & portion of a second RUFS for _
the Site. The balance of the second RUFS for the Site is being conducted by EPA. The RUFS: ~*
Consent Order covered the following areas: investigation of the viscose basins, sulfate basins, °
WWTP lagoons and residuals. fill area and fly ash piles, on-site/off-site groundwater, and on-site
. soils. ’ : : e - '
| 13. In accordance with the terms of the RUFS Consent Order, FMC investigated
the redevelopment priority Areas A, B (currently referred to as Parcel 2B), and C (currently
referred to as Parcel 2A) (identified on the attached Appendices A and B) at the Site. This work
was designated as OU-8. |
, ' : 14 The portion of the RUFS being performed by EPA covers the following aseas:
. the investigation of buildings on-site (OU-6); river and ecological Investigation and risk
 assessment (OU-9Y; and investigation of off-site soils, a ballfield and the sewers (OU-10)
. 15.‘:- In or before October 1996, EPA began removal activities on certain buildings

and structures at the Avtex plant. This removal action involves demolition of some of the
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 buildings on-site, decontamination of certain buildings, and treatment and disposal of debris and

waste, A substantial portion of this work, including demolition of approximately 17 acres of
buildings, has been completed.

16. On or about October 16, 1998, EPA issued the Swon& Modification to the
WWTP UAO, Docket No. [I1-90-12-DC, ordering FMC to perform stabilization activities at the
Site. The removal activitics under the Second Modification to the WWTP UAO, Docket No. III-
90-12-DC, include, among other things, crosion and sedimentation control, and management of
waste piles and debris. .

17. In Removal Action Meméranda and RODs, EPA will select response acﬂona
for the Removal Action - Basins, the Removal Action - Buildings and Remedial Actions (deﬁned
below) in accordance with CERCLA.

F. Based on the information presently available to EPA, EPA believes that the Work will\/
be properly and promptly conducted by FMC if conducted in accordance with the requirements
of this Consent Decree and its appendices.

G. Solely for ths purposes of Section 113(j) ot'. CERCLA, the Work selected or to be
selected by EPA, and the work to be performed by FMC, shall constituts a responss action taken
or ordcmdb]{t_!fl! P__:_guident.

H.TMInMSMurepresentsthat:tuEPA Region lI's general practice in the
development of CERCLA remedies to assume future industrial uss for property, such as the Site,
whichiqorhasbeensubjecttoindusuialusc. In May lW&NonhAmuicanRzaltyAdvisogy

‘Services (North American) completed a study of the future land uss at the Sits, which has been
adopted by Warren County. The North American study ia the best available informationon
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future land useltthe Site, and EPA aésiim:s that future use of the Site will be commercial,
industrial, rem:anonal or conservation use, cénsisteht wlth this-:study A map of future land use
adapted from the North American study is tttachzd as Appcndix B. EPA reserves the right,
|  however, o consider other uses in an RUFS ora future ROD sub;ect to ttns Consent Decree, if
EPA determines, on the basis of new information obtamed by EPA in whole or in part after the
~ date of lodgmg of this Consent Decree, which could not have been obtamed pnor to lodging, that
" it would be appropriate under the NCP to consider uses other than commcrcla!, industriat,
recreational or conservation for the Site. - | | -
CL rhepm“mm,ﬁ'mCoﬁwﬁmmc6MM'ﬁmuﬁg _
Consent Decree has been negotiated by the Parties in good fuith and implementation of this &
Consent Decree will expedite the cleanup of the Site and will évoid prolonged and complicated
litigation between the Pasties, and that this Consent Decree is fair, reasonable, and i the public
interest, - o |
~ NOW, THEREFORB, itis heteby Ordered, Adjudsed, and Decrwd
| o mRspiCmoN
1. This Court bas jxiéisdicﬁou oved the subject matter of this action pursuant to 28 U.S.C.

§§ 1331 mm lnd4203 C. §§ 9606 9607 and 96!3(1:) This Court also has personal
Junsdxctxoxmu;mc with tespect to this acnon. Solely for the purposes otth:s Consent Decree
and the tmderlyingeomplaint. FMC waives all ob;ecnons and defcnses that it may have to
 jurisdiction of the Court or to venue in this sttnct. FMC shall not challenge the tenns of this
Consent Decree o this Cour’s juﬁsdiéiion to enter and enforce this Consent Decree.
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lIl. PARTIES BQUND ~/

2. This Consent Decree applies to and is binding upon the United States and upon FMC
and its successors and assigns. Any change in ownership or corporate status of FMC including,
but not limited to, any transfer of assets or real or personal property, shall in no way alter FMC’s
responsibilities under ﬂﬂs Consent Dgcree.

3. Within 10 days after lodging of this Consent Decres, FMC shall provide a copy of this
Consent Decree to each contractor hired to perform the Work (as defined below) required by this
Consent Decree and to each person representing FMC with respect to the Site or the Work and
shall condition all contracts entered into hereunder upon performance of the Work in conformity
with the terms of this Consent Decree. FMC or its contractors shall provide written notice of the *
Consent Decree to all subcontracprs hired to perform any portion of the Work required by tl';is
Consent Decree. FMC shail nonetheless be responsible for ensuring that its contractorsand
~ subcontractors perform the Work cﬁntemplatcd herein in accordance with this Consent Decree.

With regard to the activities undertaken pursuant to this Consent Decree, each contractor and
subcontractor shall be deemed to be in a contractual relationship with FMC within the meaning
of Section 107(b)3) of CERCLA, 42 U.S.C. § 9607(b)(3). -
g IV. DEFINITIONS

4, l‘};ﬁiu—oﬂmmsa expressly provided herein, terms used in this Consent Decree which
are defined mCERCI.A orin reg'ulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever terms listed below are used in
‘this Consent Decree of in the appendices attached hereto and incorporated hereurider, the

following definitions shall apply:
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"CERCLA" shail mean the Comprehensive Environmental Response, 'Comﬁénsation. and
 Liability Actof 1980, as amended, 42 U.S.C. §§ 9601 - 9675. |
. "Consent Decree" shall mean this Decree and all appendices attachied hereto (listed in
. Section XXX). In the event of conflict between this Decree and any sppé'ﬁdix, this ﬁmm shall
~ control. | |

- "Day" shall mean a calendar day t.inless expressly stated to be & working day. "Working
day" shall mean a day other than a Saturday, Sunday, or Federal holida}. 'In'computing any
period of time under this Consent Decree, where the last day would fait on g Saturday Sunday,
- or Federal holiday, the period shall run until the close of business of the next working day.

“EE/CA" shall mean an Engineefing Evaluation/Cost Analysis document spproved by -
EPA which analyzes removal action alternatives for theRemoval Ac-tiqn”- Buildings and
Removal Action - Basins as required by the NCP at 40 CF.R. § 300.415®)4dX1). -

"EPA" shall mean the United Statés Environmental Protection Agency and any successor
departments or agencies of the United States. | |

. “FMC” shall mean defendant mc Corporation.

"Future Response Costs” shall mean all ¢osts, including, but not limited to, direct and
*“indirect costs, that the United States or FMC shall pay or incur after entry of this Consent Decree
by the Court; &t or in connection with the Work at the Site (as defined below). As to the United
States, this term includes, but is not limited to, costs that the United States incurs in revnemng or
~ developing plans, ‘re"ﬁom and othe‘i itgms pursuant 10 this Consent Decree, verifying the Work, of
otherwise implementing, overseeing, or enforcing this Consent Decree, including, but not limited

to, payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to
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Sections VI, X (including, but not limited to, the cost of attorney time and any monies paid to
secure access and/or to secure or imblcment institutional controls including, but not limited to,
the amount of just compensation), XVI, and Paragraph 104 of Section XXII. Notwithstanding
the preceding sentences of this Section, Future Response Costs shall not include costs incurred
by the United States in reviewing or developing plans, reports or other items pursuant to the
RIFS Consent Order identified in Section I, Paragraph E.12.

"Interim Response Casts” shall mean all costs, including direct and indirect costs, and
including costs of EPA’s Recycling Superfund Sites Initiative (a) paid by the United States in
connection with the Site between September 30, 1998, and entry of this Consent Decres, or (b)
iﬁcumd prior to, but paﬁ after entry of this Consent Decree. ~s

"Interest” shall mean interest at the rate ;peciﬁed for interest on fnvutments of the
Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of the ~
U.S. Code, compouncicd on October | of each year, in accordance with 42 U.S.C. § 9607(a).

"National Contingency Plan" or "NCP” shall mean the Na.tional Qil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9608, codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance” oz "0 & M" shall mean all activities required to maintain
the effectiveness of a response action as required under an Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decres.

“Ope}-able Unit” or “OU” shall mean any discrete geographical area, media, or type of
contamination, as designated by EPA, that lends i@lf to efficient study or cleanup separate from

other geographical areas, media, or types of contamination. Y,
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“Operable Unit 7" or “QU-7" shall mean the portion of the Work for remedial actions for
Viscose Basins 9-11, groundwater and surface water. o B
"QU-7 ROD" or “ROD 5" sha!l mean a future EPA ROD, which will select fhc remedial

action to be implemented as OU-7 to be signed by the Regional Administrator, EPA Region I,

.. or hig/her delegate, and all attachments thereto.

| “Operable Unit 10" or “OU-10" shall mean the portion of the Work for remedial actions
for Viscose Basins 1-8, the New Landfill, the Waste Witer Treatment Plant closure and soils.
"OU-10 ROD" or “ROD 4" shall mean a future EPA ROD, which will select the remedial
“action to be implemented as OU-10 to be signed by the Regional Administrator, EPA Region LI,
or his/her delegate, and all attachments thereto. AR -

"Paragraph” shall mean s portion of this Consent Decree identified by an arabic numeral

" - or an upper case letter.

"Parties” in this Consent Decree shall mean the United States and FMC.
"Past Response Costs" shall mean all costs, including, b.ut not limited to, direct and
| indim:com,ummeUnit"eds-latéspaidatorlnconﬂécﬁonwichmesimmmghseptembuso,
1998, plus Interest on all such costs which has accrued pursuant to 42 U.S.C. § 9607(s) through
‘September 30; 199%: |
Lo -“Perfomm;"nmda:ds-kémédial“ shall mean the cleanup standards and other measures
of achisvement of the goals of the Remedial Actions for OU-7 and OU-10 that will be contained
in ROD 4 and ROD $ and any modified standards established by EPA, {n a manner consistent
with the land use assumptions described in Section l. Paragraph H. -
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“Performance Standards-Removal” shall mean the measures of achievement of the ~

Removal Actjg_::; Buildings and the Removal Action - Basins that are selected by EPA in the
work sections (Section VI) of the Removal Aéﬁon Memoranda and the EPA-approved Response
Action Plans (RAPs) for those removal response actions, and those modifications made by
Pollution Reporti (Polreps) Nos. 817, 865, and 888, and any subsequent modifications made
pursuant to this Consent Decree, in a manner consistent with the land use assumptions described
in Section I, Paragraph H.

"Plaintiff” shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 -
6992k (also known as the Resource Conservation and Recovery Act) BN

"Record of Decision” or "ROD" shall mean the EPA Record of Decision relating to an
Operable Unit specified by that ROD for the Site signed by the Regional Administrator, EPA ~
Region III, or his/her delegats, and all attachments thereto.

"Remedial Action” or “Remedial Actions” shall mean those activities, except for
Operation and Maintenance, to be undertakea by FMC to implement one or more RODs, in
accordance with the final Remedial Design and Remedial Action Work Plans and other plans
approved by EPA..

"Remedial Action Work Plan" shall mean the document developed pursuant to Section
VII (Performance of the Work by FMC) of this.Cor'tsent Decree and approved by EPA, and any

amendments thereto.
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"Remedxal Desxgn ‘shall mean those activities to be undertaken by FMC to develop the

t‘mal plans and speclﬁcatxons for implementation of the Remedial Action pursuant to the

| Remednal Des:gn Work Plan for that specific ROD.
" Remedxa.l Desxgn Work Plan” shall mean the document(s) develdped pursuant to Section
VII (Performance of the Work by FMC) of this Consent Decree and approved by EPA, and any
amendments there:o for that specific ROD.
. .“Remoygl !Ection". or “Removal Actions” shall mean those activities, except for
0per§tio_n and Maintenance, to be undertaken by FMC to implement the EPA Removal Action
| Memoranda and the EPA-approved Responsq ActionPlans.
. “Removal Action - Basins” shall mean the removal activities for Sulfate Basins 1.5, the - »
Fly Ash Units, the Waste Water Treatment Plant Polishing Basins, and the Emergency Lago;n at
. the Site. Except as otherwise expressly provided in this Consent Decree, “Removal Action -
| Basins” does not include Operation and Maintenance,

“Removal Action - Buildings” shall mean the time-critical removal action for the

. disposal of certain building demolition debris and wastes accumulated and generated, the
. decommissioning of three carbon disulfide tanks and the removal of solids, liquids and one sewer
line from within orconnccted to foundations and subgrade structures remaining within the 17
acres of buildings demolished by EPA, _inqlﬁding the stabilization, control and monitoring of any
 migration of hazardous substances (all as more particularly identified in Paragraph 21 below) and
the nqn-timc critigal ;e_;noval ,gctjon fqr !he disposal of metal scrap from building c}gmoliﬁon, the
chemical dex::ontaminaﬁon of remaining buildings and structures, the performance of the selected

response action to address the migration of hazardous substances related to remaining
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foundations and subgrade structures and the performance of the selected response action for the
sewers (all asmore particularly identified in Paragraph 21.A below). Except as otherwise
;expressiy provided in this Consent Decree, “Removal Action - Buildings™ does not include
Operation and Maintenance. Further, “Removal Action - Buildings” does not include non-
CERCLA waork relating to remaining buildings, foundations, above-grade and subgrade
structures, particularly the removal of asbestos-containing material and lead paint and demolition
and disposal work which is to be paid for by either the Industrial Development Authority of the
Town of Front Royal and the County of Warren (Economic Development Authority), the Town
of Front Royal or Warren County, Virginia. - .
“Removal Action Memorandum” shall mean the EPA written record of its decisionto ™~
select a removal action at the Site.
“Response Action Plan” or “RAP” shall mean an EPA-approved plan for performance of
a removal action. |
"Section" shall mean a porfion of this Consent Decree identified by a roman numeral.
"Site* shall mean the Avtex Fibers Superfund Site, encompassing approximately 440
' acres, located on Kendrick Lane in Front Royal, Virginia, and depicted generally on the map
attached as Appendix A..
“State’™ shall mean the Commonwealth of Virginia.
- "Supervising Contractor” shall mean the principal contractor retained by FMC to
supervise and direct the implementation of the Work for any given response action under this

Consent Decree.
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“Trustee” means Anthony H. Murray, Jr., Inc., the bankruptey trustee of the debtor, Avtex
Fibers-FrontBoyal, Inc., who was appointed as such on or about Aptil 12, 1990 by the United
States Bar__xkrupt_cy Court.: The debtor, Avtex Fibers-Front Royal, Inc., is the owner of record of .
the Site property. |
"United States” shall mean the United States of America.

- "Waste Material” shall include (1) any "hazardous substance” under Section 101(14) of

. CERCLA, 42 US.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42

U.S.C. § 9601(33); or (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.
§ 6903(27).

r

"Work" shall mean all activities (including operation and maintenance) FMC is required"
or elects to perform under this Consent Decree, except those required by Section XXVI

‘(Retention of Records). Work can also refer to the activities of a single removal action or a

. single OU if such & limitation is specified in the text of this Consent Decree.

'V. GENERA! PROVISIONS
S, lemmg_zamn The objectives of the Parties in ermenng into this Consent

. Decree are to protect public health or welfare or the environment at the Site by the desxgn and

implementation of response u;tions at the Site by FMC, to reimburse response costs of the

United States, and to resolve the cldims of EPA against FMC as provided in this Consent Decree.

- - 6. Commitments by FMC, FMC shall finance and perform the Work in accordance with
this Consent Decree, the Removal Action Memorande, the Response Action Plans, the RODs

 and all work plans and other plans, standards, specifications; and schedules set forth herein or

developed by FMC and approved by EPA pursuant to this Consent Decree. FMC shall also
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reimburse the United States for Past Response Costs, [nterim Response Costs and Future
Response Costs-as provided in this Consent Decree.

7. Compliance With Applicable Law. All activities undertaken by FMC pursuant to this
Consent Decree shall be performed in accordance with the requirements c;f all applicable federal
and state laws and regulations. FMC must also comply with ail applicable or relevant and
appropriate requirements of all federal and state environmental laws, including but not limited to,
those requirements set forth in the Removal Action Memoranda, the EPA-approved EE/CAs, the
EPA-approved Response Action Plans and the RODs. The activities conducted by FMC
pursuant to this Consent Decree, if app:oved by EPA, shall be considered to be consistent with
the NCP. ' :

8. Permits,

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of the

~

- NCP, no pemmit shall be required for any portion of the Work conducted entirely on-site (i.c.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for implementation of the Work). Where a:;y portion of the Work that is not on-site
requires a federal or state permit or approval, FMC shail submit timely and complete applications
and take all otha actions necessary to obtain all such permits or approvals.

. b FMC may seek relief under the provisions of Section XIX (Force Majeure) of
this Consent Decres for any delay in the performance of the Work resulting from a failure to
obtain, or a delay in obtaining, any permit required for the Work.

¢. This Consent Decree is not, and shail not be construed to be, a permit issued

pursuant to any federal or state statuta or regulation. s
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9. Obligati

o ..._LWithm .ls_ days after the entry of this Con;cnt Decree, FMC shall record, or use
its'bcst efforts to have the Trustee of the A,vte‘x Site property record, a certified copy of this
Consent Decree with the Clerk’s Office (or other appropriate offices where land ownership and
transfer records are maintained for the Site property) in Warren County, Virginia. Thereafter,
. each deed, title, or other instrument conveying &n interest in the propeity included in the Site
shall .co_:.;tain a notice stating that the property is sabject to this Consent Decree and shall
reference the recorded location of the Consent Decree and any restrictions applicable to the
property under this Consent Decres, -~ -

b. The obligations with respect to the provision of access and the implementation *
of institutional controls under Section X (Access and Institutional Controls) shall be binding
upon any and all persons who acquire any such interest or portion thereof (hereinafter
. "Successor-in-Title"). Within 15 days after the entry of this Consent Decree, FMC shall record,
or use its best efforts to have the Trustee of the Avtex Site property record, at the Clerk’s Office
. (or other appropriate offices where land ownership and transfer records are maintained fc.vr the
Site property), in Warren County, Virginia, a notice of obligation to provide access under Section
X (Access and Institutional Controls) lﬁd_telated covenants, if any. Each subsequent instrument
conveying an intérestto any such property included in the Site shall reference the recorded
location of such notice and covenants applicable to the property. . .

¢, Any Successor-in-Title shall, at least 30 days prior to the conveyance of any
 such interest, give written notice of this Consent Decree to the grantes and written notice to EPA
of the proposed conveyance, incl'uding the nartie and address of the grantee, and the date on
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which notice of the Consent Decree was given to the grantee. In no event shall the conveyance

of an interest-in-property that includes, or is a portion of, the Site release or otherwise affect the
lia.b'ility of FMC to comply with the Consent Decree.
VI. IMPLEMENTATION OF REMOVAL ACTIONS AND REMEDIAL ACTIONS

10.  Site Stahilization, FMC le continue to comply with the Second Modification
to UAQ II1-90-12-DC (attached as Appendix C) and perform all work required under the Second
Modification to UAQ III-90-12-DC in accordance with the terms of the UAO until such time as
the UAOQ is superseded by this Consent Decree pursuant to this Paragraph. If EPA determines
that FMC is in full compliance with the terms and obligations of the UAO as of the date of entry
of this Consent Decree, the work requirements set forth in the Second Modification to UAO [II-" -
90-12-DC shall be incorporated into this Consent Decree, and this Consent Decree shall
supersede the Second Modification to UAO 111-90-12-DC upon entry of the Consent Decree, wiﬂ:—/
respect to all unfulfilled obligations in the UAO. If EPA determines that FMC is not in fuil
compliance with the terms and obligations of the Second Modification to UAO 111-90-12-DC as
of the date of entry of this Consent Decree, the requirements set forth in the Second Modification
to UAQ [11-90-12-DC shall remain in full force and effect until EPA's subsequent determination
that FMC has achieved full compliance w:th the terms and conditions of the Second
Modiﬁcaﬁox-zm,UAO I11-90-12-DC at which time this Consent Decree shall supersede the UAO.
If this Consent Decree is not entered by the Court, the Second Modification to UAO II1-90-12-
DC shall not be superseded, and FMC shall perform all work required under the Second
Modification to UAO 111-90-12-DC except to the extent that FMC is relieved of its obligation to

perform such work by written notice from EPA. Any documents that are required to be L
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submitted under the terms of this Consent Decree that have been submitted by FMC pursuant to
the Second Mnd-iﬁcanon to UAO [11-90-12-DC need not be resubmitted after thc date that this
Consent Decree supersedes the Second Modification to UAO III-90-12-DC unless EPA
- determines that such submittal is inadequate. Nothing in this Consent Decree shall be deemed to
bar the United States from enforcing the Second Modification to UAO III-90- 12-DC against
. : FMC as of the date of entry of this Consnnt Decree. EPA may seck pcnnltics or pnnitive |
damages pursuant to Sections 106(b) and 107(cX3) of CERCLA, 42 U.S.C. §§ 9606(b) and
£ 9607(cX3), with respest to violations of the Second Modification to UAO [11-90-12-DC
 occurring prior to the date that the UAO is superseded by this Consent Decree at any time,

including after the date that the UAO has been nupémded by this Consent Decree, ot
notwithstanding any corection of such violations. Within 20 days of the date FMC concludes it
has completed implementation of the Supplemental Work Plan for the Second Modification to

. UAO HI-90-12-DC, FMC shall submit & written Final Report to EPA, which shall be in

accordance with the provisions of Paragraph 45.B. of Section XI (Reporting Requirements),

* FMC shall continue to perforin the work required by this Paragraph until written approval by
"EPA of the Final Report for the Supplemental Work Plan for the Second Modification to UAO

I11-90-12-DC and written notice is given by EPA to FMC that the work required by the Second
" Modification to UAO I1-90-12-DC is complete, or until such earlier time as FMC demonstrates
to EPA and EPA agrees at its sole discretion that FMC's obligations under this Paragraph shall

be modified or terminated. -
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11.A. Qperation of the Wastewater Treatment Plant, ~
* FMC shall continue to operate the WWTP at the Site in compliance with UAO I11-90-12-
DC (attac':hed as Appendix C) and perform all work required under UAQ 111-90-12-DC in
accordance with the terms of the UAO until such time as this Consent Decree is entered. Upon
entry of this Decree, the work requircments set forth in Paragraphs 8.2 - 8.5, 8.8 and 8.11- 8.12
of the UAQ shall become incorporated as provisions of this Consent Decree, and this Consent
Decree, including the provisions of Section XI (Reporting Requirements), Section XII (EPA
Approval of Plans and Other Submissions) and Section XXV (Access to Information), shall
supersede UAO I11-90-12-DC upon entry of the Consent Decr'ee with respect to all subsequent
ébligations. If this Consent Decree is not entered by the Court, UAO [11-90-12-DC shall not.bc‘ E
superseded and FMC shalil perform all work required under UAO [11-90-12-DC except to the
extent that FMC is relieved of its obligation to perform such work by written notice from EPA. ~
Any documents that are required to be submitted under the terms pf this Consent Decree that
have been submitted by FMC pursuant to UAO I11.90-12-DC need not be resubmitted after the
date that this Consent Decree supersedes UAQ [11-90-12-DC, unless EPA determines that such
submittal is inadequate. Nothing in this Consent Decree shall be deemed to bar the United States
from enforcin;UJ}O HI-90-12-DC against FMC as of the date of entry of this Consent Decree.
EPA may seck penalties or punitive damages pursuant to Sections 106(b) and 107(c)(3) of
CERCLA, 42 U.S.C. §§ 9606(b) and 9607(c)(3), with respect to violations of UAO I11-90-12-DC
occurring prior to the date that the UAQO is superseded by this Consent Decree at any time,
including after the date that the UAO has been superseded by this Consent Decree,

notwithstanding any correction of such violations. Within 20 days of the date FMC concludes it _
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has completed implementation of the Work Plan for UAO m-9o-12-Dc; FMC shall submit a
written Final Report to EPA, which shall be in accordance with the pfovision.i of faragraph 45.B.
of Section XI (Reporting Requirements). FMC shall continue to operate the WWTP as required
by this Paragraph until FMC certifies completion of the OU-10 Remedial Action uder ROD 4 or
until such eartier time as FMC demonstrates to EPA and EPA agrees at its sole discrétion that
- FMC’s obligations under this Paragraph shall be modified or terminated.
~ 11.B. Provision of Alternate Water (The Riveimont UAO),

. FMC shall continue to provide alternate water to residents of Rivermont Actes in
compliance with UAO i11-91-48-DC (attached as Appendix D) and perform all work required...
under UAO T11-91-48-DC in accordance with the terms of the UAO until such time as this _ * *
Consent Decree is entered. Upon entry of this Decree, the work requirements set forth in
Paragraphs 8.3(2), 8.7 and 8.8 of the UAO shall become incorporated as provisions of this
 Consent Decree, and this Consent Decree shall supersede UAO IT1-91-48-DC upon entry of the

Consent Decree with respect to all subsequent obligations. If this Consent Decree is not entered
by the Court, UAO I11-91-48-DC shall not be superseded and FMC shall perfomi all work
- required under UAO I11-91-48-DC except to the extent that FMC is relieved of its obligation to
- -perform suckiwork by written notice from EPA. Any documents that are required to be
submitted under the terms of this Consent Decree that have been submitted by FMC pursuant to
UAO HL-91-48-DC need not be resubmitted after the date that this Consent Decree supersedes
UAO I1I-91-48-DC, unless EPA determines that such submittal is inadequate. Nothing in this
- Consent Dezree shall be deemed to bar the United States from enforcing UAO III-91-4§-DC
against FMC as of the date of entry of this Consent Decree. EPA may seck penalties or punitive
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damages pursuant to Sections 106(b) and 107(c)(3) of CERCLA, 42 US.C. §§ 9606(b) and

9607(c)(3), with-respect to violations of UAO [11-91-48-DC occurring prior to the date that the
UAOQ is superseded by this Consent Decree at‘a.ny time, including after the date that UAb has
been superseded by this Consent Decree, notwithstanding any correction of such violations.
FMC shall include a report on its provision of alternate watcras required by this Paragraph in the
first monthly progress report submitted under Paragraph 45 and in each fourth moﬁiﬂl_y progreés
report thereafter. FMC shall continue to provide alternate water as required by this Paragraph
—-until FMC certifies completion of the OU-7 Remedial Action under ROD § or until such earlier
time 23 FMC demonstrates to EPA and EPA agrees at its sole discretion that FMC’s obligations
under this Paragraph shall be modified or terminated. R
11.C. The Viscose Basins 9. 10.and 11 UAQ,
Upon entry of this Decree, this Consent Decree shall supersede UAO 111-89-19-DC (the
 Viscose Basins 9, 10, and 11 UAO, which is described in Section I, Paragraph E.b.3.) and FMC
shall have no further obligations under that administrative order.
12. Site Security and Site Management, |
Pursuant to the provisions oi‘ this Consent Decree, FMC shall develop, pe}f‘ém,’
pay for andinjplcmcnt an EPA-approved plan for site security and site management to be
implemented by FMC during the time FMC is conducting the EPA-sclected response actions
required pm to the terms of this Consent Decree. L
3. e m
— ‘ a. Pursuant to the provisions of this Consent Decree, FMC shall perform, pay for

and implement thé Removal Action - Buildings, which shall be in accordance with the Removal
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_ Action Memoranda for the Removal Action - Buildings and the EPA-approved Response Action
Pl?.ns for the Removal Action - Buildings as described in Paragraph 21 of this Consent Decres;
p;ovided. however, that the obligaﬁon of FMC to perform, pay for and implement the response
action for the sewers, which will be selected in the Removal Action Memorandum for the non-
. time critical items of the Removal Action - Buildings, shall be subject to the provisions of

- Paragraphs 13.b. and 13.c below.
b. FMC shall perform, pay for and implement the selected response action fot the
. sewers unless:
i. the response action for the sewers selected in the Removal Action

. Memorandum for the Removal Action « Buildings, including Operation and Maintenanceand ~ -
. including any response action selected in the Removal Action Memorandum for soils associated

.with the sewers, is estimated in the Removal Action Memorandum to cost more than $2.7

. million, as computed in third calendar year quarter 1998 dollars pursuant to the method specified

- in Paragraph lJ.d.; or
ii. the response action for the sewers selected in'the Remova! Actxon N

Memorandum for the Removal Action - Buildings is not based on an assmnption that future 1and
use for the those portions of the Site addressed by the response action selected for the sewers will

be commercial, industrial, recreational or consérvation use as set forth in Appendix B.

. ¢. Inthe event that either of the conditions in Paragraph 13.b.i. or 13.b.ii. exists

.with respect to the response action for the sewers selected in the Rerhoval Action Memorandum,
" then the United States and FMC shell confer, and FMC shall bave 60 days from the date of
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~

issuance of the Removal Action Memorandum for the Removal Action - Buildings in which to
provide the Lipited States with a written election:
| i. to perform the response action selected for the sewers under the terms of
this Consent Decree which are otherwise applicable to performance of tﬁe response action; or
ii. to decline performance of the response action selected for the sewers in

the Removal Action Memorandum for the Removal Action - Buildings in which case the United
States reserves whatever legal and equitable response, cost recovery and other authorities it may
have against FMC with respect to the response action for the sewers, and FMC reserves whatever
rights and defenses it may have with respect thereto.

d. Cost estimates for the response aétion selected for the sewers in the Removal ~ ~ *
Action Memorandum for the Removal Action - Buildings, the Removal Action Memorandum fo~
the Removal Action - Basins, ROD 4 and ROD 5 shail be computed to third calendar year ~
- quarter 1998 dollars by multiplying any such cost estimate by a fraction (1) the numerator of
which shall be 112.80, which is the aumber of the Chain-type Price Index for the third calendar
year quarter 1998 in Table 7.1 (Quantity and Price Indexes for Gross Domestic Product), Survey
" of Current Business, December 1998 Issue, Bureau of Economic Analysis, Department of
Commercs; and (2) the denominator of which shall be the number of the Chain-type Price Index
for the calendax year quarter in which the cost estimates in the Removal Action Memorandum or
ROD were prepared (which, for purposes of this Paragraph, shall be the date of the EE/CA or
Feasibility Study upon which the Removal Action Memorandum or ROD is based), as published
in Table 7.1 (Quantity and Price Indexes for Gross Domestic Product), Survey of Current

Business, Last [ssue before the date of the EE/CA or Feasibility Study, Bureau of Economic

AR200028



26
Analysis, Department of Commerce. If the Chain-type Price Index is no longer published, the
closest equiv_;t}_cm_rt_t Gross Domestic Product price index shall be used in both the numerator (third
calendar year quarter 1998) and the denominator (calendar year quarter of the date of the EE/CA
or Feasibility Study containing the cost estimate.)

e. The components of the cost estimates for the response action selected for the
sewers in the Removal Action Memorandum for the Removal Action - Buildings, the Re;rloval
Action Memorandum for the Removal Action - Basins, ROD 4 and ROD § shall be not
inconsistent with the currently applicable EPA guidance for estimating costs of response actions.

f. The cost estimate thresholds set forth in Paragraphs 13.b.i., 1.8, 15.0i.and
i6.a.i. may be modified by the mutual agreerﬁcnt, in writing, of the Parties. , .t
14 The Removal Action - Basins, .
a. Pursuant to the provisions of this Consent Decree, FMC shall perform, pay for
~ and implement the Removal Action - Basins in accordance with the Removal Action
Memorandum for the Removal Action - Basins and the EPA-approved Response Action Plan for
the Removal Action - Basins unless: .

i. the response action selected in the Rcmoval Action Memorandum for
the Removal Acﬁou- Basms, including Operanon and Maintenance, is estimated in the Removal
Action Memomndum to cost more than $17.5 million, as computed in third calendar year quarter
1998 dollars pursuant to the method spec:ﬁed in Paragraph 13.d,; or

ii. the response action selected in the Removal A'ction Memorandum for

the Removal Action - Basins is not based on an assumption that future land use for those portions
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of the Site addressed by the Removal Action « Basins will be recreational or conservation use as
set forth in Appendix B,

b. In the event that either of the conditions Vin' Paragraph l4.e.i. of 14..ii. exists
~ with respect to the response action 'se!'e_cted'iri the Removal Action 'Mem.omndum, then the
United States and FMC shall confer, and FMC shall have 60 days from the date of issuznce of
the Removal Action Memorandum for the Removal Aetion - Basins in theh to provide the
United States with  written election: | o

i. toperfonnﬂzeresponseactionunderdzetermsof this Consent Decree

which are othemse applicable to performante of the response ecnon, or _
' fi. to decline performance of the selected response action in the Remqval; :
Action Memorandum for the Removal Action - Basins in which case the United States reserves
whatever legal and equitable response, 'eee't recovery and other authorities it may have against
- FMC with respect to the Removal Action - Basins, and FMC reserves whatever rights and
defenses itmayhavewithrespectglleteieg' | N |

N Pmsuant to the.provisiong. of this Consent Decree, FMC shall perform, pay for
and lmplementmOU-‘I remedy nnless ) '
i the remedy lelected in t.he 0U-7 ROD, mcludmg Opemtxon and

Mamtenance, is estimated in the 0U-7 ROD to cost more than $13.0 tmllaon. as eomputed in

third calendar yea: quarter 1998 do!lars pursuant to the method specxﬁed in Paragraph 13.d.; or
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ii. the remedy selected in the QU-7 ROD is not based on an assumption ~

that future land yse for those portions of the Site addressed by OU-7 will be recreational or
conservation use as set forth in Appendix B. |
b. In the event that cither of the conditions in Paragraph 15.a.i. or 15.a.ii exists

with respect to the remedy selected in the OU-7 ROD, then the United States and FMC shall
confer, and FMC shall have 60 days from the date of iﬁsuance of the OU-7 ROD in which to
provide the United States with a written election: ~ -

i. to perform the remedy under the terms of this Consent Decree which
are odaerw{se applicable to performance of t.heA remedy; or

ii. to decline performance of the selected remedy for the QU-7 ROD,in "~
which case the United States reserves whatever legal and equitable response, cost recovery and
other authorities it may have against FMC with respect to the OU-7 ROD, and FMC reserves ~

whatever rights and defenses it may have with respect thereto.

16. -1 - Vi ins 1-
Treatment Plant Closure and Soils, -

a. Pursuant to the provisions of this Consent Decree, FMC shall perform, pay for

and implement an QU-10 remedy unless:
i. the remedy selected in the OU-10 ROD, including Operation and

Maintenance; is estimated in the OU-10 ROD to cost more than $7.8 million, as computed in

third calendar year quarter 1998 dollars pursuant to the method specified in Paragraph 13.d.; or
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u the remedy selected in the OU-10 ROD is not based on an assumption
that future landuse for those pomons of the Site addressed by OU-10 will be commercial, |

:ndustr;a(, recreational or conservation use as set forth in Appendix B.

b. In the event that either of the conditions in Paragraph 16.a.i. or 16.a.ii exists
with respect to the remedy selected in the OU-10 F.OD. then the United States and FMC shall

~ confer, and FMC shall have 60 days from the date of issuance of the OU-10 ROD in which to
provide the United States with a written election:

i. to perform the remedy under the terms of this Consent Decree which
are otherwise spplicable to performance of the remedy;or -~
iR todechne performance of the selected remedy for the OU-10 ROD, in .
which case the United States reserves whatever legal and equitable response, cost recovery and
other authorities it may have against FMC with respect to the OU-10 ROD, and FMC reserves

~ whatever rights and defenses it may have with respect thereto.

17, The Parties recognize that the remedies for OU-7 and OU-10 may be selected by
‘EPA in separate RODs or in a single ROD, that the remedies for the OUs may be performed
séparately or together and that, if performed together, the deliverables to be provided by FMC to
EPA may, with the prior approval of EPA, bc combined into single deliverables for OU-7 and
. ou-lo. m R e T ‘

... 18.A. EPA agrees that if the Town of _F__tpm; Royal, Warren County, the Economic

Development Authority or 2 comparable govgmmrcntcaut’hedﬁtyb (the localities) seeks to purchase

. the Site fromthe bankruptcy Trustee pursuant to terms mgppablei_‘tq'FMC and EPA, for

industrial, commetcial or recreational development, or for conservation use, EPA will use its best
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efforts to negotiate with the localities a Prospective Purchaser Agreement which terms shail
include the placement of land use restrictions on the purchased property, restricting the future use
of the property east of the Norfolk Southern railroad to commercial, industrial or recreational use,
and restricting the future use of the property west of the Norfolk Southern railroad to recreational
or conservation use (as set forth in Appendix B), prohibiting groundwater use for the entire Site
and prohibiting use of the property in any manner that would interfere with or adversely affect
the integrity or protectiveness of the response actions to be implemented pursuant to this Consent
Decree. Any such agreement must conform to EPA's Prospective Purchaser Agreement guidance
as set forth in the July 3, 1995 Federal Register (60 Fed.Reg. 34,792), and any modificaticas -
thereto or other relevant guidance documents concerning Prospective Purchaser Agreements:

Is.b. FMC agrees to spend not less than $1,000,000 to assist the localities in obtaining
grant funds, for the purpose of demolition and removing lead paint and asbestos-containing ~
material, and in removing existing buildings, other structures and debris at the Site not subject to

the removal response actions requi'red by Paragraphs 21 and 21.A of this Consent Decree. FMC

agrees to provide such assistance in order to facilitate redevelopment provided that the localities

. obtain at least $11 million in grant funds for such actions. In consideration of FMC's agreement

to provide such assistance to the localities, its agreement to conduct and pay for the response
actions required pursuant to this Consent Decree and its agreement to reimburse response costs
of the United States as provided in this Consent Decree, and FMC’s cooperation with EPA in the
Avtex Fibers-Front Royal, Inc. bankruptcy proceeding regarding, among other things, transfer of
the Site property to the localities, EPA agrees that FMC will have a superpriority priming lien in

~—
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the amount of $2,000,000 in the pending Avtex Fibers-Front Royal, Inc., Bankruptcy No. 90--
20290 (TMTLproceeding,
| VIL. PERFORMANCE OF THE WORK BY EMC
19. Selection of Contractors, | |
- & Supervising Contractors,

i All aspects of the Work to be performed by FMC pursuast to Sections
VII (Performance of the Work by FMC), IX (Quality Assurance, Sampling, and Data Analysis),
and XVI (Emergency Response) of this Consent Decree shall be under the direction and
supervision of the Supervising Contractor, the selection of which shall be subject to disapproval
- by EPA. Within 10 days after the lodging of-this Consent Decree, FMC shall notify EPAin -
~writing of the name and the qualifications of any contractor proposed to be the Stz.pcwiiing
Contractor (Initial Notification). - In addition, and subject to the terms of Section V1
- (Implementation of Removal Actions and Remedial Actions), wnh respect to the Removal
Action - Buildings, within 30 days after lodging of this Consent Decree; and, within 30 days after
EPA issues a Removal Action Memorandum for the Removal Action - Basins that obligates
FMC -to perform the Removal Action - Basins under Pafagmph 14.2. or FMC gives notice of its
election to perforgl the response action under Paragraph _l4.$.i.; and, within 30 days after EPA
issues 3 ROD for OU-7 that obligates FMC to perform the QU-7 remedy under Paragraph 15.a.
~ or FMC gives notice of jts election to perform the remedy under Paragraph 15.b.i.; and, within 30
days after EPA issues a ROD for OU-10 that obligates FMC to perform the OU-10 remedy under
Paragraph 16.2. or FMC gives notice of its election to perform the remedy under Paragraph

16.b.i., FMC shall notify EPA in writing of the name and the qualifications of any contractor
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proposed to be the Supervising Contractor for that specific response action or operable unit, ~
After each ef-these notifications (Initial Notification, Removal Action - Buildings, Removai
Action - Basins, OU-7 and OU-10), EPA will issue a notice of disapproval of the Supervising
Contractor or an authorization to proceed. If at any time thereafter, FMC proposes to change a
Supervising Contractor, FMC shall give such notice to EPA and must obtain an authorization to
proceed from EPA before the new Supervising Conﬁctbr performs, directs, or supervises any
Work under this Consent Decree.

ii. If EPA disapproves the selection of a proposed Supervising
Contractor, EPA will notify FMC in writing. FMC shall submit to EPA a list of at least three-
éontractors, including the qualifications of each contractor, that would be acceptable to it within °
30 days of receipt of EPA's disapproval. EPA will provide written notice of the names of any
contractor(s) whose selection it disapproves and an authorization to proceed with respect to any ~
of the other contractors. FMC may select any contractor from that list that is not disapproved and
shall notify EPA of the name of the contractor selected within 21 days of EPA's authorization to
proceed. |

ifi. ICEPA fails to provide written notice of its authorization to proceed
or disapproval as provided in this Paragraph and this failure prevents FMC from meeting one or
more deadlinesin a plan approved by EPA pursuant to this Consent Decree, FMC may seek

relief under the provisions of Section XIX (Force Majeure) of this Consent Decree.
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b. Other Contractors and Subcontractors, .
~JIMC .shall submit to EPA for acceptance the names and qualifications of any
addjtional contractors and qubqon;racto;s it prﬁposes to use to satisfy any requirement of this
Consent Decree before such contractor or subcontractor performs any Work. If EPA does not
] ;fe_spond.with 8 notice accepting or disapproving the proposal for additional contractors and
subcontractors within 14 days of receipt by EPA of EMC’& selections, the proposal for additional
contractors and sqbcpntractprs shall be deemed accepted. In the event EPA disapproves any
pr§posed or previously accepted contractor or subcontractor, FMC shall submit to EPA a listof
~ atleast three contractors or subcontractors, inc.luding the qualifications of each, that would be..
 acceptable to it within 14 days of receipt of EPA's disapproval. EPA will provide written notice" >
of the names of eny contmctor(_s) or subcontractor(s) whose selection ‘it_disapp}-ovq and an |
authorization to proceed with respect to any of the other_con_t;actors or subcontractors. FMC may
.~ select anf contractor or subcontractor from that list that is not disapproved and shall notify EPA
of the name of the contractor or subcontractor selected within 14 days of EPA’s authorization to

proceed

i

20. mwmm -
& Onor before lodglng of th:s Consent Decrec FMC shall submit to EPA a Site

~ Security and Site Management Plan © co!_atr_pl site access and ugomtorlcoor@ngte_;xtc activities.
Ataminimum, theplan shall fnchude: - - .

e Pro\nstons for sxte secunty 24 hours per d.ay. 365 days per year through
_ ﬂ\euseofqualxﬁedsecuntyguards
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L » 3 J
. A description of the roles and responsibilities of the site security team

entering and exiting the site, maintaining a daily entry log and patrolling the site on a routine
basis; |
. iii. Provisions for site management a minimum of five days per week, 52
weeks per year by a qualified on-site manager; |
iv. Designation of an on-site manager and the on-site manager’s
qualifications; and -

—v. A description of the roles and responsibilities of the on-site manager,
which at a minimum includes: managing the security guards, coordinating daily health and safety ©
meetings, being knowledgeable of all on-going site activities, facilitating communications amonf\/
all parties working on-site, (i.e., FMC, EPA, and contractors), on-going insﬁectio‘ns of the site to
ensure conditions remain stable and ccordinating an initial response in the event of a site
emergency such as a flood or fire.

- —b. EPA will review the Site Security and Site Management Plan and notify FMC
of EPA’s approval or disapproval. In the event of disapproval, EPA will specify the deficiericies
in writing. FMC shall respond to and correct the deficiencies identified by EPA and resubmit the
plan to EPA within seven days of receipt of EPA's disapproval or such longer time as may be
specified by EPA in its discretion. Exercise of EPA’s discretion with respect to such period shall
not be subject to the dispute resolution procedures set forth in Section XX of this Consent Decree
(Digpute Resolution). Approval, disapproval and/or modification by EPA of any subsequent Site

e
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: Security and Site Management Plan submission shall be according to the provisions of Section
?(II of this Cansent Decree (EPA Approval of Other Plans and Submissions).
o ¢. Within 30 days of receipt of written approval to proceed with implementation
: of the Site Security and Site Management Plan or such longer time as mﬁy be specified by EPA
in its discretion, FMC shall commence implementation of the EPA-approved Site Security and
1 Site Management Plan. |
. d. The requirement to pay for and conduct site secwitf and site management
-pursuant to this Paﬁgraph shall be modified or terminated upon receipt of written notification by
- EPA to FMC that construction of the Removal Action - Buildings, the Removal Action - Basins,
- the OU-7 Remedial Action and the OU-10 Remedial Action is complete. Co R
-+ 21, Removal Action - Buildings (Time -Critical),
FMC shal! conduct and complete performance of EPA’s selected alternative for the
.- Removal Action-Buildings (Time-Critical) as follows:
2. Within 30 days after lodging of this Consent Decres, FMC shall submit to
" -EPA for approval a Response Action Plan (RAP) for the time-critical actions of the Removal
"Action - Buildings. The RAP shall provide & plan for the implementation of the removal
response action set forth in the Removal Action Memorandum dated March 17, 1995, as
modified by the Removal Action Memorandum dated September 29, 1997, and as those
_* memoranda were further modified by Polreps Nos. 817, 865, and 888, and to achieve and
maintain the Performance Standards-Removal set forth in those Remaval Action Memoranda, as
modified, for the Removal Action-Buildings. - As set forth in subparagraphs b through 1 below,

the RAP shall contain:
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b. A plan for the disposition of demolition debris (not including clean metal

scrap) and sludges present on-site and any other debris and sludge generated during this removal
action. The demolition debris currently present on-Site consists of the following piles: W-7
Scrap Debris Pile, W-6 Asbestos Pile, W-5 Cooling Tower Debris Pile, W—4 Rebar/Concrete
Debris Pile, W-3 Dirt/Concrete Debris Pile, W-2 Dirt/Concrete Debris Pile, W-1 RCRA Pile, W-
IR RCRA Pile, SIV-2 Dirt/Concrete Debris Pile, SVi-Z Dirt/Brick Debris Pile, SVI-1 Dirt/Brick
Debris Pile, B-1 Tank/Scrap Debris Pile, B-2 Tanks/Metal Debris Pile, B-3 Metal/Dirt Debris
Pile, B-4 Metal/Dirt Debris Pile, B-5 Pipes Pile, SVI-3 Crumb/Caustic Soda Pile, SVI-4 RCRA
Pile, E-1 RCRA Pile, E-2 Metal Debris Pile, E-3 Viscose Pile, CM-1 Dirt/Debris Pile fronr .
Churn & Mix, CM-2 Métal Debris Pile from Churn & Mix, SVII-1 Sludge Piles in Coal Yagdy ~ °
6A Viscose Debris Pile, and ERM-1 Dirt/Sludge Pile from #2 Mercerizing and including
materials from these piles that have spread onto the staging areas. Sludges to be addressed
include sludges in the Cooling Tower Decontamination Pit, the Spﬁ Water Pump House Tanks,
the large vaults attached to the éooling Tower Pit, a two million gallon #6 PCB Oil Tank (sludge
should be removed and tank cleaned), the §A Viscose Sludge Cell and the PCB Sludge Cell. At
a minimum, the plan for the disposition of demolition debris and sludges shall:
i Identify and discuss the Applicable or Relevant and Appropriate
Requirements (ARARS) governing decontamination, on-site reuse of debris and transportation
and disposal/recycling of debris and sludges and how the action will meet the ARARs;
ii. Identify an appropriate process to screen debris piles to remove inert

debris ot debris which can be made inert and is suitable for backfill or other EPA-approved uses

at the Site; N
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- 1il. Identify a procedure for inspecting the components of the debris piles
during the scrgening process to identify high hazard components (¢.g., asbestos, PCB capacitors,
etc.) and a plan to remove high hazard items from the waste stream or otherwise stabilize these
hazards; |
iv. Identify & process for sampling debris and screened particulates
.- appropriate for disposal or reuse; ' '
v. Identify an appropriate tréatment process{es) for decontaminating or
‘deactivating waste materials, as needed, consistent with ARARS for on-site disposal or reuse; and
vi. Provide for on:site and off-site transportation and disposal of alt. ..
debris and sludges generated during the removal response sction in accordance with P&agmgh -~
21.q |
. ¢. A plan for the removal of solids and liquids containing hazardous substances or
. contaminants from within Churn & Mix #2 Basement and thegutxer and hydraulic sump adjacent
to the Mercerizing #2 Basement Area (Préssing Basement) and removal of the sewer line,
inclmg materials contained therein, connecting Churn & Mix #2 to the 6A Viscose Cellar. At
‘2 minimum, the plan shall:
L " i, Identify and dxséuss the ARAR: governing this portion of the
* removal acﬁonmdhnwﬂmeachonmﬂmeetthemm,
-.ii. Identify an appropriate process for removing the sewer line;
- i, Identify procedures for removing and managing contaminated
materials and solid/liquid residues present in these areas so that they no longer release hazardous

substances;
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iv. Provide for on-site and off-site transportation and disposal of
all debris and gludges generated during the action in accordance with Paragraph 21 9
v. Identify soill cleanup levels for EPA approval sufficient to
protect commercial, industrial or construction workers under a direct contact eXposure scenario.
Final site-wide soil cleanup standards will be developed by EPA for inclusion in a future ROD.
Additional remedial response for soils in this area may be required pursuant to such future ROb;
vi. Identify procedures for conducting post removal sampling to
ensure that contarninant levels are at or below the EPA-approved cleanup levels; and
| vil. dentify procedures for backfilling and general regrading of
the affected areas, "
d. A plan to evaluate, decommission and dispose of or recycle the carbon

disulfide storage tank recovery system. The system consists of two carbon disuifide above ~
ground storage tanks (ASTs), and one carbon disulfide underground storage tank (UST)
containing contaminated liquid and a sludge layer. At a minimum, the plan shall include:

i. Anidentification and Mion of the ARARSs governing
decommissioning and disposing of or recycling the tanks, debris, liquids, sludges and soilsand a
discussion of how the action will meet the ARARs;

- ii. Procedures for managing any solid/liquid residues and wastes;

iii. Procedures for decontaminating the tanks as necessary; .
iv. Procedures for treating (as needed), transporting and disposing of or

*recycling tanks and liquid and solid wastes;:
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) - V. Procedures for determining the nature and e:ﬁtcnt of soii )
* contaminatiom-from the carbon disulfide UST; |

| * vi. ‘Identification of proposed soil cléah-uﬁ levels for EPA selection, by a
duly delegated EPA official, sufficient to protect commercial, industrial or construction workers
under a direct contact exposure scenario, ‘Final site-wide soil cleariup standards will be
developed by EPA for inclusion in & future ROD. Ac.!ditional remedial response for soils in this
area may be required pursuant to such future ROD;

 vii. Procedures for proper excavation nndlor treatment of alt
contaminated soil associated with the carbon disulfide UST in excess of the EPA-approved -
*clean-up levei(s); - - o .

viii. Provisions for off-site disposal, including any necessary treatment,
of all excavated soil associated with the carbon disulfide UST in excess of the EPA-approved
" cleanup level(s) or shipment to a RCRA-approved disposal facility in accordance with Paragraph
* 21.q., or & plan providing for treatment of nﬁ sofl associated with the carbon disulfide UST
' contaminated with hazardous substances in excess of the EPA-approved cleanup level(s);

. | Procedures for conducting post excavation and/or treatment sampling
of soil associated with the carbon disulfide UST to ensure that soil contaminant levels are below
the EPA-approved cleanup levels after completion of the work; and | |

| " x. Procedures and plans for backfilling the area.
¢. A plan for the disposition of accumulated and generated wastes present on-site.
* Accumulated wasté includes asbestos waste located in West Staging and in hags and cubic yard
boxes in Shipping #2 and Shipping #4, and containerized wastes in c:i.t\)ic yard boxes, drums,
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bottles, bags located in Shipping #2, Pulp Storage #1, Shipping #4, Chemical House and
Shipping #5, used containers in Pulp Storage #2, TSCA-contaminated material located in the
éreel Room and the PCB-transformer located at the Wastewater Treatment Plant. Generated
wastes consist of wastes generated as a result of the performance of the time-critical items of the
Removal Action - Buildings. At a minimum, the plan shall include:

i. Procedures for sampling an& analysis of such wastes;

ii. A waste consolidation strategy; and

ili. Provisions for transportation and off-site waste disposal in
accordance with Paragraph 21.q. . _

f. A plan and schedules to accomplish the work of stabilizing, controlling and - ° :

monitoring the migration of hazardous substances which inclﬁd;:s at a minimum:

i. Procedures to minimize the migration of hazardous substances through
the sewer system by installing and maintaining barriers to prevent infiltration of potentially

contaminated surface water into m;anholes at the locations where hazardous substances are staged

" or known to be located;

ii. A strategy to evaluate drainage pathways near waste areas and areas of
concentrated haza_::dous substances (hot spots) and procedures to prevent migraﬁon of such

hazardous substances;

iif. -A strategy and procedures for sampling, monitoring and minimizing
fugitive air emissions including dust from the Site. The control of fugitive emissions from the
Site during FMC’s operations at the Site shall be in accordance with state and federal ambient air

quality criteria; and-
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| - iv. A strategy and procedures to inspect, control and respond to spills and

releases including:
a) Implementing, as necessary, and maintaining erosion an'&
. sediment control measures, so that contaminated water and leachate is coilected and not released
in an uncontrolled manner. Such measures may include, but not be limited to, the use of trenches
sumps, revegetation and the covering and maintaxmng of s0il and debris piles;
| ~.b) Conducting visual inspections of sewers, trenches, and sumps
~ to assess water levels and conditions on a weekly basis and after precipitation events;
¢) Characterizing, removing, treating and/or disposing of -
contaminated liquids in &ny sewers, building basements, trenches and/or sumps that fill with, ~ ~ *
contaminated liquids in accordance with promulgated requirements and standards; and
d)  Conducting visual inspections of all waste storage areas to
_ensure that hazardous substances are not being released to the environment and procedures to
- address releases expeditiously ou'a weekly basis and after precipitation events. . .~ -
g. Provisions for the transportation of all hazardous substances designated for
.- off-site disposal to an EPA-accepted disposal facility in accordance with the U.S. Department of
Transportatton_mc!tﬂ:ements, and to essure their proper disposal in accordance with Paragraph
21.q and other tﬁp_lieablé laws and regulations, -
h. A plan for the discharge of waste water generated from decontamination

.processes or accumulated in storage areas, trenches and sumps to the on-site waste water
. treatment system that shall be in conformity with the waste water treatment provisions in Section

VI (Implementation of Removal Actions and Remedial Actions), Paragraph 11,
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i. A plan to maintain the accessibility of roadways throughout the Site, including,\/
but not limited-to; roadways to waste storage areas, erosion control measures, and command
structures. The plan should include, but not be limited to, snow removal.

J- A plan to provide Site specific health and safety mem including
preparation and implementation of a Health and Safety Plan (HASP) for actions to be performed
at the Site, to protect the health and safety of workers, other personnel and the public from the
hazardous substances and work-related health and safety hazards during performance of the time-
critical items of the Removal Action - Buildings. The HASP shall, as appropriate, provide for
proper decontamination of personnel and equipment, monitoring and control of offsite migration
of hazardous substances during the performance of activities at the Site and protection of public. *
health from exposure to hazardous substances during the conducting of activities at the Site o
pursuant to this Consent Decree. Health and safety requirements in the HASP shall be at least as
stringent as those set forth in Occupational Safety and Health Administration and EPA
requirements, including but not limited to requirements contained in 29 C.F.R. § 1910.120 and/or
EPA Standard Operating Safety Guides (July 5, 1988)..

k. Identification of the Hazardous Waste Generator Identification Number.

L l_,z_%__ scheduls for expeditious implementation of the RAP.

. mx-Ta the extent that information conceming the details of a particular item does
not yet exist so that it can be described in the RAP, the RAP shall set forth an expeditious
schedule and plan for submittal of RAP supplement(s) to EPA for approval, which supplement(s)
shall fully detail such items. All references to the review, approval and enforcement of the RAP

shall also be applicable to any RAP supplement(s). The RAP shall be consistent with the NCP
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and shall be subject to approval by EPA according to the provisions of Section XII (EPA
Approval of.m;.ns and Other Submissions).

n. Within seven days of receiplt from EPA of written approval to proceed with
implementation of the EPA-approved RAP, l-" MC shall commence implerixcntation of such RAP
- and complete it in accordance with the RAP and the schedule therein. In the event EPA
determines that any portion of the response action performed is deficient, and EPA requires EMC
to correct or re-perform such portion of the response action pursuant to this Consent Decree,
FMC shall correct or re-perform such response action or portion of the response action in
 accordance with & schedule provided by EPA.

o. Beginning the first Monday following the date of receipt of EPA approval of  *
the RAP and continuing until construction of the Removal Action - Buildings is complete
pursuant to Paragraph 65.a. of Section XV (Certification of Completion), FMC shall provide
EPA with progress reports for each preceding seven-day period or such longer period as may be
specified in writing by the EPA Project Coordinator, which reports shall be in accordance with
the provisions of Paragraph 45.A. of Section X1 (Repomng Requirements). |

- .p. Within 20 days of the date FMC concludes it has completed ﬁnplementation of
‘the RAP fonhcitems identified in Paragraphs 21.a. - 21.1., FMC shall submit a written Final
 Report to BPA!.which shall be in accordance with the provisions of Paragraph 45.B. of Section
- XI (Repomng Requirements). |
| _+ .-~ q. FMC shall not handle or remove any hazardous substances from the Site
except in conformance with the terms of this Consent Decree and all applicable Federal, State

and local laws, ordinances and regulations. Any hazardous substance, pollutant or contaminant
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transferred for dxsposal off-site as a result of this Consent Decree must be taken to 2 facility in ~
accordance with-Section 121(d)}3) of CERCLA, 42 U.S.C. § 9621(d)(3), and with 40
C.F.R. § 300.440, and amendments thereto.

‘r. FMC shall not commence any work except in conformaﬁce with the terms of
this Consent Decree. FMC shall not commence implementation of the RAP developed hereunder
until receiving written EPA approval of the RAP und& Section XII (EPA Approval of Plans and
Other Submissions).

s. In the event that EPA believes that response actions or other activities at the
Site conducted by FMC pursuant to the terms of this Consent Decree are causing or may cause a
release or potential release of hazardous substances, orare a thmat to public health or welfare or " *
to the environment, EPA may, in its discretion, immediately halt or modify such response actions

e’
or other activities to eliminate or mitigate such actual or potential releases or threats.

21.A. Removal Action - Buildings (Non-Time Critical},
FMC shall accomplish the following non-time critical items:
a. Within 90 days after lodging of this Consent Decree, FMC shall submit to

EPA for approval a work plan for the conduct of an EE/CA that is consistent with CERCLA, the
NCP, and EPA gl.udance including, without limitation, EPA’s Guidance on Conducting Non-
Time Cﬁticalkemoval Actions Under CERCLA, OSWER Directive No. 9360.0-32 (August
1993).- The work plan for the EE/CA shall address the decontamination of the remaining
buildings and structures at the Site, the disposal or recycling of clean metal scrap from building

demolition, the evaluation of response action alternatives for the migration of hazardous
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substances related to foundations and subgrade structures and the evaluation of response action
altenatives for the sewers, o
b. Following EPA approval, FMC shall implement the EE/CA work plan
described in Paragraph 21.A.a. above. .. o
. & Within 90 days afier EPA approval of the EE/CA work plan, FMC shall
submit to EPA for approval an EE/CA. FMC shall c;:nsider the findings obtained from
implementation of the EE/CA work plan to propose removal cleanup levels and actions or
~ treatment or removal alternatives to perform the non-time critical actions of the Removal Action-
 Buildings. The EE/CA shall'be prepared in accordance with the guidance identified in Paragraph
21.A.2. and shall be subject to approval by EPA according to the provisions of Section XIT (EPA *
Approval of Plans and Other Submissions). The EE/CA shall include the following:
i. A buildings, strictures, foundations; subgrade structures and sewers
characterization which includes, among other things, an evaluation of the nature and extent of the
threat to the public health uﬁdwel't'areandmeenviionmentcauéedby the release or threatened
" release of hazardous substances, pollutants, or contaminants at and from the remaining buildings
" and structures at the Site, at or from the remaining pars of the foundations and substructures, and
©:ator ﬁ'omthgsswer;;
B _.. .. il. A comparative evaluation of response action alternatives to prevent,
mitigate or eh;minate unacceptable risks to human health and welfare and the environment from
 the release or threatened release of hazardous substances, pollutants, or contaminants at or from
- the remaining buildings and structures at the Site, at or from the remaining parts of the
foundations mdsubm and at or from the sewers;
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iii. A listing and discussion of ARARS for addressing contamination in ~
the rémaining buildings, structures, foundations, substructures and sewers at the Site and, if
demolition of any of the remaining parts of the foundations, substructures and sewers is
appropriate, identification of ARARS governing on-site reuse of debris aﬁd other materials. Off-
site transportation and disposal/recycling of debris from these structures shall also be discussed;
and |

iv. A recommended removal action altemative,

d. Upon completion of the EE/CA, EPA will compile the administrative record,
which will include, at a minimum, the EE/CA. The administrative record will be made available.
for public inspection and comment for a minimurn of 30 days, pursuant to 40 C.F.R. §§ 300.9i s
and 300.820. Following the public review and comment period, EPA shall issu? a Removal
Action Memorandum and EPA will notify FMC which removal action alternative EPA has ~
selected.

e. FMC shall conduct and complete the removal action alternative selected by
EPA, as follows. Within 30 days of EPA’s issuance of the Removal Action Memorandum
required by this Paragraph, FMC shall submit to EPA for approval a RAP to perform the removal
action alternativaselected by EPA. However, the obligation of FMC to include in the RAP the
perfonnam_c‘-c'iﬂ-hgremoval action alternative selected by EPA for the sewers shall be subject to
the following additional provisions, 1f FMC is obligated pursuant to Paragraph 13.b. of this
Consent Decree to perform the response action alternative for the sewers selected by EPA in the
Removal Action Memorandum for the Removal Action - Buildings, the response action

alternative selected by EPA for the sewers shall be included in the RAP to be submitted by FMC
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within 30 daysaﬁer EPA's issuance of the Rcmoval Action Memorandum for the Removal
- Action - Buﬂdtngs. If the condition in Paragraph 13.b.i or 13 b.ii. ex:sts, and FMC elects to
- perform the response action alternative for the sewers selected by EPA pursuant to Paragraph
13.c.., within 90 days after EPA’s issuance of the Removal Action Memorandurn for the
Removal Action -Buildings, FMC shalt submit to EPA for approval & supplement to the
previously submitted RAP to perform the response action altenative for the sewers selected by
EPA. If FMC invokes dispute resolution pursuant to Paragraph 81 with respect to the response
action alternative for the sewers selected in the Remova.l Action Memorandum for the Removal

* Action - Buildings and if after final resolution of the dispute pursuant to the pmcednres setforth
. in Section XX (Disputé Resolution) FMC is obligated to perform the response action a.ltemanve v
for the sewers selected by EPA in the Removal Action Memorandum for the Removal Action -
Buildings, within 30 days of such final resolution, FMC shalt iu!_n’ni’t'to EPA for approval a
- supplement to the previously submitted RAP to perform the response action altenative for the
sewers selected by EPA. The RAP shalf prioritize work to ensure that the most eritial areas are
addressed first. To the extent that information concenung the details of s particular item does
ot yet exist so that it éan be described in the RAP, the RAP shall set forth an expeditious
schedule am_iglf_s_@_gn\bm:ml of RAP supplement(s) to EPA for approval, which supplemcnt(s)
shall ﬁl.l.[yd'cm&mhhcms. Allrefcrenccstothcreucw, npprovalandenforcementofthew
" shall also be appbeable to any RAP supplement(s). The RAP shall inc!ude. among other things,
" a schedule for expeditious implementation of the RAP and the removal action alternative
| selected by EPA. The RAP shall be consistent with the NCP and shall be subject to approval by
" EPA according ta the provisions of Séction XII (EPA Approval of Plans and Other Submissions).
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f. Within seven days of receipt from EPA of written approval to proceed with ~
implementation.nf the EPA-approved RAP, FMC shall commence implementation of the
selected removal action alternative and shall clomplete it in accordance with the approved
schedule. In the event EPA determines that any portion of the response aétion performed is
deficient, and EPA requires FMC to correct or re-perform such portion of the response action
pursuant to this Consent Decree, FMC shall correct or ﬁ-perfonn such response action or porti.on
of the response action in accordance with a schedule provided by EPA.

g. Beginning the first Monday following the date of receipt of EPA approval of

the RAP and continuing until construction of the Removal Action - Buildings is complete

u

pursuant to Paragraph 65.a. of Section XV (Certification of Completion), FMC shall provide _
EPA with progress reports for cach preceding seven-day period or such longer period as may be
specified in writing by the EPA Project Coordinator, which reports shall be in accordance with ~
the provisions of Paragraph 45.A. of Section XI (Reporting Requirements).

h. Within 20 days of the date FMC concludes it has completed implem_entatibn of
the RAP for the items identified in Paragraph 21 .A.a.l -21.A.e., FMC shall submit a written Final
Report to EPA, which shall be in accordance with the provisions of Paragraph 45.B. of Section
X1 (Reporting Requirements)

- . FMC shall provide for post-removal site control activities for the Removal

Action - Buildings consistent with Section 300.415(1) of the NCP, 40 C.F.R. § 300.415()), and
EPA’s Policy on Management of Post Removal Site Control, OSWER Directive No. 9360.2-02

(December 3, 1989). Such activities shall include, but not be limited to, arrangements with State

ot local governments for performance of actions that will ensure the integrity of the work
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perform_cd at the buildings pursuant to this Consent Decree through operation and maintenance
measures that.will ensure continuous review of monitoring data, and deed notifications.
j- FMC shall not handle or remove any hazardous substances from the Site except

in _con_formance with the terms of this Consent Decree and all applicable f‘edcra!, State and local

. laws, ordingnces and regulations. Any hazardous substance, pollutant or contaminant transferred

. for disposal off-site as a result of this Consent Decree .must be taken to a facility in accordance
_ with Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and thh 40 C.F.R. § 300.440, and

_ amendments thereto.

k. FMC shall not commence any work except in conformance with the terms of
this Consent Decree. FMC shall not commence implementation of the RAP developed hereunder*
until receiving written EPA approval of the RAP under Section XII (EPA Approval of Plans and
Other Submissions). '

l. In the event that EPA believes that response actions or other activities at the
Site conducted by FMC pursuant to this Consent Decree are causing or may cause & release or
potential release of hazardous substances, or are a threat to public health or welfare or to the
environment, EPA may, in its discretion, immediately halt or modify such response actions or

- other activities to eliminate or mitigate such actual or potential releases or threats.
22. Removal Action - Basins,

a. FMC shall conduct and complete the performance of EPA's selected removal

altemative for the Sulfate Basins 1-5, Fly Ash Units, WWTP Polishing Basins and the
Emergency Lagoon, as follows: Upon lodging ef this Consent Decree, FMC shall submit to EPA
for approval an EE/CA for Sulfate Basins 1-5, Fly .Ash Units, WWTP Polishing Basins and the
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Emergency Lagoon that is consistent with CERCLA, the NCP, and EPA guidance including,

without limitatien; EPA’s Guidance on Conducting Non-Time Critical Removal Actions Under
éERCLA, OSWER Directive No. 9360.0-32 (August 1993).

b. The EE/CA shall be prepared in accordance with the gﬁdmce identified in
Paragraph 22.a. and shall be subject to approval by EPA according to the provisions of Section
X1 (EPA Approval of Plans and Other Submissions). .The EE/CA shall include the following:

i. A Site characterization which includes, among other things, an
evaluation of the nature and extent of the threat to the public health and welfare and the
environment caused by the release or threatened release of hazardous substances, pollutants, oz
contaminants at and from the above-described basins at the Site:; e

ii. A comparative evaluation of response action alternatives to prevent, o
mitigate or eliminate unacceptable risks to human health and welfare and the environment from
the release or threatened release of hazardous substances, pollutax_:ts, or contaminants at or from
the above-described basins at the Site;

iii. A listing and discussion of ARARS for addressing contamination at
the above-described basins at the Site; and
N iv. A recommended removal action alternative(s) for the closure of the
above-described basins.
¢. Upon completion of the EE/CA, EPA will compile an administrative record,
which will include, at a minimum, the EE/CA. The administrative record will be made available

for public inspection and comment for a minimum of 30 dayr, pursuant to 40 C.F.R. §§ 300.415

and 300.820. Following the public review and comment period, EPA shall issue a Removal —_
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Action Memorandum and EPA will notify FMC which removal action alternative(s) EPA has

selected.

——rr

d. If FMC is obligated pursuant to Pméraph 14.a. of this Consent Decree to
perform the response action alternative selected by EPA in the Removal Action Memorandum
fot the Remova! Action - Basins, within 30 days after EPA’s issuance of the Removal Action
. Memorandum for the Removal Action - Basins, FMC -;hall submit to EPA for approval a RAP to

. perform the response action alternative selected by EPA. If the condition in Paragraph 14.2.i. or

. l4.aii. exists, and FMC elects to perform the response action altemative selected by EPA

- pursuant to Paragraph 14.b.L, within 90 days after EPA’s issuance of the Removal Action
. Memorandum for the Removal Action - Basins, FMC shall submit to EPA for approval a RAP e
perform the response action alternative selected by EPA. If FMC invokes dispute resolution
~ pursuant to Paragraph 81 with respect to the Removal Action Memorandum for the Removal
. Action - Basins and if after final resolution of the dispute pursuant to the procedures set forth in
Section XX (Dispute Resolution) FMC is obligated to perform the response action altenative
selected by EPA in the Removal Action Memorandm;t for the Removal Action - Basins, within
30 days of such final resolution, FMC shall submit to EPA for approval a RAP to perform the
. response action alternative(s) selected by _EPA. To the extent that infomation concerning the
details of:pnﬁmﬂaritgmdoesnotyetcxistso that it can be described in thé RAP, the RAP
- shall set forth an expeditious schedule and plan for submittal of RAP supplement(s) to EPA for
approval, which supplcment(s) shall fully detail such items. All references to the review,
approval and enforcement of the RAP shall also be applicable to any RAP supplement(s). The
'RAP shall include, among other things, a schedule for expeditious implementation of the selected
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. . ~—
removal action a_ltemauve(s). The RAP shall be consistent with the NCP and shall be subject to

approval by EPA according to the provisions of Section XII (EPA Approval of Plans and Other
Submissions).

¢. Within seven days of receipt from EPA of written appn;val to proceed with
implementation of the EPA-approved RAP, FMC shall commence implementation of the
selected removal action alternative and shall complete implementation in accordance with the
approved schedule. In the event EPA determines that any portion of the response action
performed is deficient, and EPA requires FMC to correct or re-perform such portion of the

response action pursuant to this Consent Decree, FMC shall correct or re-perform such response

* .

action or portion of the tesponse action in accordance with a schedule provided by EPA. .
f. Beginning the first Monday following the date of receipt of EPA approval of
the RAP and continuing until construction of the Removal Action - Basins is complete pursuant ~
to Paragraph 65.b of Section XV (Certification of Complction),_FMC shall provide EPA with
progress reports for each preceding seven-day period or such longer period as may be specified in
writing by the EPA Project CmMr, which reports shall be in accordance with the provisions
of Paragraph 45.A. of Section XI (Reporting Requirements). |
g Within 20 days of the date FMC concludes it has completed implementation of
the RAP for the items identified in Paragraphs 22.a, - 22.e., FMC shall submit a written Final
Report to EPA, which shall be in accordance with the provisions of Paragraph 45.B. of Section
XI (Reporting Requirements).

h. FMC shall provide for post-removal site control activities for the Removal

Action - Basins consistent with Section 300.415(1) of the NCP, 40 C.F.R. § 300.415(1), and —
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EPA’s Policy on Management of Post Removal Site Control, OSWER Directive No. 9360.2-02
(December 34989). Such activities shall include, but not be limited to, arrangements with State
~or local governments for performance of actio.ns that will ensure the integrity of the work
 performed at the basins pursuant to this Consent Decree through opcra'tio‘nr and maintenance
measures that will ensure continuous review of monitoring data, and deed notifications.

. i. FMC shall not handle or remove any hazardous substances from the Site except
in conformance with the terms of this Consent Decree and all applicable Federal, State and local
laws, ordinances and regulations. Any hazardous substance, pollutant or contaminant transferred
for disposal off-site as & result of this Conserit Decree must bé taken to a fucility in accordance
with Section 121(dX3) of CERCLA, 42 U.S.C. § 9621(dX3), and 40 C.F.R.§ 300.440,and . ~°
amendments thereto, |

j. FMC shall not commence any work except in conformance with the terms of
this Consent Decree. FMC shall not commence implementation of the RAP developed under |
Paragraph 22 until receiving written EPA approval of the RAP under Section XII (EPA Approval
" of Plans and Other Submissions). |
k. In the event that EPA believes that response actions or other activities at the
~ Site conducted by FMC pursuant to this Consent Decree are causing or may cause a release or
potential release of hazardous substancés,-’or are a threat to public'health or welfare or to the
environment, EPA may, in its discretion, immediately halt or modify such response actions or

other activities to eliminate or mitigate such actual or potential releases or threats. - -
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23. Remedial Design/Remedial Action - QU-7,

-—a. If FMC is obligated pursuant to Paragraph 15.a. of this Consent Decree to
perform the remedy in the QU-7 ROD, then within 30 days after EPA’s issuance of the OU-7
ROD, FMC shall submit to EPA for approval a work plan for the design ;)f the OU-7 Remedial
Action at the Site (OU-7 Remedial Design Work Plan or QU-7 RD Work Plan) and a Health and
Safety Plan for field design activities. If the condition in Paragraph 15.a.i. or 15.a.ii. exists, and
FMC elects to perform the remedy pursuant to Paragraph 15.b.i., then within 90 days after EPA’s
issuance of the OU-7 ROD, FMC shall submit to EPA for approval an OU-7 Remedial Design
Work Plan and a Health and Safety Plan for field design activities. If FMC invokes dispute -
resolution pursuant to Paragraph 81 with respect to the OU-7 ROD and if after final resolution of =
the dispute pursuant to the procedures set forth in Section XX (Dispute Resolution) FMC is v
obligated to perform the remedy in the OU-7 ROD, within 30 days of such final resolution, FMC
- shall submit to EPA an OU-7 Remedial Design Work Plan and a Health and Safety Plan for field
design activities. The OU-7 Remedial Design Work Plan shall provide for the design of the
remedy set forth in the OU-7 ROD and for achievement of the OU-7 Performance Standards-
Remedial and other requirements set forth in the OU-7 ROD and this Consent Decree. Upon its
approval by EPA, the OU-7 Remedial Design Work Plan shall be incorporated into and become
enforceable undey this Consent Decree, The Health and Safety Plan for field design activities
" shall conform to applicable Qccupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1910.120.

b. The OU-7 Remedial Design Work Plan shall include plans, schedules, and

methodologies for implementation of all necessary remedial pre-design and design tasks ~
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(including Preliminary Design, Intermediate Design (if required), and Final Design), and shall
include, at amjnimum:
. i. an OU-7 Site Management Plan;
ii. an OU-7 Sampling and Analysis Plan, contairiing:
(2) a Field Sampling Plan; and
(®) 2 @ity Assurance Project Plan (QAPP);

iii. an OU-7 Treatab.ility Study Work Plan, if required by the OU-7 ROD,
which includes, at 8 minimum, plans and schedules for the preparation and submission of an OU-
’7 Treatability Study Evaluation Report; '

iv. plans and schedules for the preparation a.nd submission of OU-7  ~*
Design Submittals, including the Preliminary Design, Intermediate Design (if required by EPA),
and Final Design containing, at a tinimum, the following design elements:

2) an OU-7 Design Criteria Report, including: 1) project
description; 2) design requirements and provisions; 3) process flow diagrams; and 4) Operation
" & Maintenance requirements; -
b) an OU-7 Basis of Design Report, including:
) justificationt of design assumptions; 2) a project delivery strategy; 3) remedial action permit
plan for off-site permits; and 4) easement/access requirements;  ‘ |

i ... r¢) OU-7 Drawings and Specifications, including:

1) genéral specifications; 2) schematics and drawings; 3) chemical and geotechnicat data
'(inauding data from pre-design activities); and 4) Remedial Action schedules; |
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~’
d) an QU-7 Operation & Maintenance Plan, if O & M is required

by the OU-7 RQD;

¢) an OU-7 Construction Quality Assurance Plan (OU-7 CQAP),
which shall detail the approach to quality assurance during construction activities at the Site and
shal] specify a quality assurance official (QA Official), independent of the Construction
Contractor, to conduct a quality assurance program dﬁﬁng the construction phase of éhe ou-7
project;

f) an QU-7 Remedial Action decontamination plan;

g) an OU-7 Remedial Action schedules _

h) an OU-7 R.emedial Action Waste Management Plan; and  **

i) an OU-7 Remedial Action Sampling and Analysis Plan
(directed at measuring progress towards meeting the OU-7 Performancs Standards-Remedial); d

v. plans and schedules for the prepﬁration and submission of the OU-7
Preliminary Design. The Preliminary Design begins with the initial design and ends with the
completion of approximately 30% of the design eﬁ'oﬁ and shall address all of EPA's comments
on the Remedial Design Work Plan;
o vi, ifrequired by EPA, plans and schedules for the preparation and
submission of an OU-7 Intermediate Design submitial. The Intermediate Design shall be
submitted at approximately 60% percent of the design effort and shall address ail of EPA's
comments on the Prelxmmary Design; and
vii. plans and schedules for the preparation and submission of an QU-7

R

Final Design submittal which shall be submitted at 100% of the design cffort and shall address
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all of EPA's comments on the previous design submittal; and, at & miniﬁluni,wac:!ditidnaily include
- .aRemedial Action Work Plan. The Remedial Action Work Plan is subject to EPA élpproval and
shall be developed in accordance with the OU-7 ROD and shall be consistent with the Final
Design. The Remedial Action Work Plan shall include methiodologies, plans and schedules for
completion of at least:

‘a) the selection of the Remedial Action contractors and

subcontractors;
b) implementation of the Remedial Design;
- ¢) methodology for implementation of the CQAP;
'd) identification of and satisfactory compliance with epplicable” -
permitting requirements; and '

- ¢) afinat OU.7 Remedial Action Work Plan schedule.

c. Upon approval of the OU-7 Remediat Design Work Plan by EPA, and
submittal of the Health and Safety Plan for all field activities tt; EPA, FMC shall implement the
OU-7 Remedial Design Work Plan. FMC shll submit to EPA ll plans, submittals and other

- deliverables required under the approved OU-7 Remedial Design Work Plan in accordance with
the approved w:: for review and approval pursuant to Section XII (EPA Approval of Plans
and Other Suﬁ@i__gigns). Unless otherwise directed by EPA, FMC shall not commence further

- OU-7.Remedial Mm field activities at the éite prior to approval of the OU-7 Remedial Design

: Wm-'k Plan. -

" d. Upon approval, approval with conditions, or modification by EPA, as provided

" in Section XII (EPA Approval of Plans and Other Submissions), of all components of the QU-7
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Final Design submittal, which includes the OU-7 Remedial Action Work Plan, the OU-7 Final
Design shall be enforceable under this Consent Decree. FMC shail implement the activities
re;quircd under the OU-7 Remedial Action W.ork Plan in accordance with the schedules and
methodologies contained therein.

e. FMC shall submit all plans, submittals, or other deliverables required under
the OU-7 Remedial Action Work Plan in umﬁame with the approved schedule for review and
approval pursuant to Section XII (EPA Approval of Plans and Other Submissions). Design
submittals may be combined or eliminated at the sole discretion of EPA. Unless otherwise
directed by EPA or required under the OU-7 Remedial Design Work Plan, EMC shall not
commence OU-7 field activities at the Site prior to the date for commencement set forth in tl:xe. e
approved schedule in the OU-7 Remedial Action Work Plan.

f. FMC shail continue to implement the OU-7 Remedial Action and O & M (if ~
required by the OU-7 ROD) until the OU-7 Performance Standards-Remedial are achieved and
for so long thereafter as is otherwise required under this Consent Decree.

24-8 ’.ID . B I.I! . 'QII"Q

a. If FMC is obligated pursuant to Paragraph 16.a. of this Consent Decree to
perform the remedy in the OU-10 ROD, then within 30 days after EPA’s issuance of the OU-10
ROD, FMC shall submit to EPA for approval a work plan for the design of the OU-10 Remedial
Action at the Site (“OU-10 Remedial Design Work Plan” or “OU-10 RD Work Plan™) and a
Health and Safety Plan for field design activities. If the condition in Paragraph 16.a.i. or 16.a.ii.
exists, and FMC elects to perform the remedy pursuant to Paragraph 16.b.i., then within 90 days

after EPA’s issuance of the OU-10 ROD, FMC shail submit to EPA for approval an OU-10
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Remedial Des:gn Work Plan and a Health and Safety Plan for field design activities. if FMC
invokes dispute r psolutiqn pursuant to Paragraph 81 with respect to the OU-10 ROD and if after
final resolution of the dispute pursuant to the procedures set forth in Section XX (Dispute
Resolution) FMC is obligated to perform the remedy in the QU-10 ROD, within 30 days of such
final resolution, FMC shall submit to EPA an OU-10 Remedial Design Work Plan and a Health
and Safety Plan fos field design actwmes. The OU-10 Remedial Design Work Plan shall ptovide‘
for the design of the remedy set forth in the OU-10 ROD and for achievement of the OU-10

- Performance Standards-Remedial and other requirements set forth in the QU-10 ROD and this

Consent Decree. Upon its approval by EPA, the OU-10 Remedial Design Work Plan shall be
incorporated into and become enforceable under this Consent Decree. The Health and Safety -

 Plan for field design activities shall conform to applicable Occupational Safety and Health

Administration and EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.
b. The OU-10 Remedial Design Work Plan shall include plans, schedules, and

. methodologies for _implemcqtgﬁod of all necessary remedial pre-design and design tasks

(including Preliminary Design, Intermediate Design (if required), and Final Design), and shall

~include, at a minimum: =

i. an OQU-10 Site Management Plan;
ii. an OU-10 Sampling and Analysis Plan, containing:
L @a Field Sampling Plan; and -
- . (b aQuality Assurance Project Plan (QAPP);
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ili. an OU-10 Treatability Study Work Plan, if required by the OU-10 ~
ROD, which.ipgludes, at a minimum, plans and scheduies for the preparation and submission of
-an OU-10 Treatability Study Evaluation Report;
iv. plans and schedules for the preparation and submission of ou-10
Design Submittals, including the Preliminary Design, Intermediate Design (if required by EPA),
and Final Design containing, at a minimum, the folldwing design elements:

a) an OU-10 Design Criteria Report, including: 1) project
description; 2) design requirements and provisions; 3) process flow diagrams; and 4) Operation
& Maintenance requirements;

b) an OU-10 Basis of Design Report, including: e
1) justification of design assumptions; 2) a project delivery strategy; 3) remedial action permit
plan for off-site permits; and 4) casement/access requirements; ~

¢) OU-10 Drawings and Specifications, including:

1) general specifications; 2) schematics and drawings; 3) chemical and geotechnical data
(including data from pre-design activities); and 4) Remedial Action schedule;

d) an OU-10 Operation & Maintenance Plan, if O & M is
required by the ’OU-_-IO ROD;

¢) an OU-10 Construction Quality Assurance Plan (QU-10
CQAP), which shall detail the approach to quality assurance during construction activities at the
Site and shall specify a quality assurance official (QA Official), independent of the Construction

Contractor, to conduct a quality assurance program during the construction phase of the OU-10

project; : L
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f) an OU-10 Remedial Action decontamination plan;
— - g Aan_QUflO Remedial Action schedule:
~ h) an QU-10 Remedial Action Waste Management Plan; and
. i) an OU-10 Remedial Action Sampling and Analysis Plan
(directed at measuring progress towards meeting the OU-10 Performance Sta_ndards-Remcdial)g
| v. plans and schedules for the preparation and submission of the OU-10
Preliminary Design. The Preliminary Design begins with the initial design &nd ends with the
‘completion of approximately 30% of the design effort and shall address all of EPA’s comments
on the Remedial Design Work Plan; '
- vi. if required by EPA, plans and schedules for the preparation and. ~
submission of an OU-10 Intermediate Design submittal. The Intermediate Design shall be
submitted at approximately 60% percent of the design effort and shall address all of EPA's
. comments on the Preliminary Design; and
vii. plans and schedules for the preparation and submission of an OU-10
Final Design submittal which shall be submitted st 100% of the design effort and shall address
. - all of EPA's comments on the previous design submittal, and, at & minimum, additionally include
 a Remedial Action Work Plan. The Remedial Action Work Plan is subject to EPA approval and
-shall be dcvelépgdln accordance with the QU-10 ROD and shall be consistent with the Final
Design.. The Remedial Action Work Plan shall include methodologies, plans and schedules for
- completion éf at least: i |
. a) the selection of the Remedial Action contractors and

. - subcontractors;
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b) implementation of the Remedial Design;
—— ¢) methodology for implementation of the CQAP:

d) identification of and satisfactory compliance with applicable

permitting requirements: and |

e) afinal OU-10 Remedial Action Work Plan schedule.

¢. Upon approval of the QU-10 Reme;lial Design Work Plan by EPA, and

submittal of the Health and Safety Plan for all field activities to EPA, FMC shall implement the
OU-10 Remedial Design Work Plan. FMC shall submit to EPA all plans, submittals and other
deliverables required under the approved OU-10 Remedial Design Work Plan in accordance with
the approved schedule for review and approval pursuant to Section XII (EPA Approval of Pl,aiis‘ *
and Other Submissions). Unless otherwise directed by EPA, FMC shall not commence further
0OuU-10 Rémedial Design field activities at the Site prior to approval of the OU-10 Remedial ~
Design Work Plan.

d. Upon approval, approval with conditions, or modification by EPA, as provided
in Section XII (EPA Approval of Plans and Other Submissions), of alt components of the OU-10
Final Design submittal, which includes the OU-10 Remedial Action Work Plan, the QU-10 Final
Design shall be enforceable under this Consent Decree. FMC shall implement the activities
required undez the OU-10 Remedial Action Work Plan in accordance with the schedules and
methodologies conﬁined therein.

e. FMC shall submit all plans, submittais, or other deliverables required under

| the OU-10 Remedial Action Work Plan in accordance with the approved schedule for review and

approval pursuant to Section XII (EPA Approval of Plans and Other Submissions). Design L
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submittals may be combined or eliminated at the sole discretion of EPA., Unlesé otherwisc
directed by EPA or required under the OU-10 Remedial Design Work Plan, FMC shall not

~ commence OU-10 field activities at the Site p.rior to the date for commencement set forth in the
approved schedule in the OU-10 Remedial Action Work Plan. -

f. FMC shall continue to implement the"OU-lo Remedial Action and O & M (if
required by the OU-10 ROD) until the OU-10 Performance Standards-Remedial are achicved and
for so long thereafter as is otherwise required under this Consent Decree.

. 25.A. Resident Engineer,
| Following EPA approval, lppfoval with conditions, or modifications by EPA, as

+ provided in Section XII (EPA Approval of Plans and Other Submissions), of all components of **
the RAPs for the removal response actions and all components of the fina! design submittals -for
the RODs, and prior to commencement of any on-Site work under the EPA-approved RAPs and
the Remedial Action Work Plans for the RODs, FMC shall submit to EPA the name and
‘ qualiﬁc#ﬁons of a Resident Engineer who will be present periodically at the Site during

“construction to ensure that the Work is performed in accordance with the approved RAPs and the

approved Remedial Action Work Plans. The Resident Engineer shali be familiar with all aspects
- of the approved RAPs and the approved Remedial Designs. EPA retains the right to disapprove

the use of any Resident Engineer proposed by FMC. In the event EPA disapproves the use of

- any proposed Resident Engineer, FMC shall submit to EPA a list of at least three replacements,

including the qualifications of each, who would be acceptable to FMC, within seven days of
receipt of EPA's notice. EPA will provide written notice of the names q’t‘ any replacements

whose use it would accept. FMC may select any replacement from the EPA notice and shall |
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 notify EPA of the name of the replacement selected within three days of receipt of EPA’s written ™~
notice. FMC shall ensure that the Resident Engineer performs on-Site inspections as necessary
to ensure compliance with the approved RAPs and the approved Remedial Action Work Plans
and that the results of such inspections are promptly provided to FMC and EPA. The Resident
Engineer may act as the quality assurance official.
25. B. Technical Impracticability,

a. With respect to attainment of Performance Standards-Rcmélial for OU-7 and
OU-10 that will be contained in ROD 4 and ROD §, FMC may petition EPA to modify one or
more of the Performance Standards-Remedial on the ground that it is technically impracticable
from an engineering perspective, within the meﬁng of Section 121(dX4XC) of CERCLA, 42 -:
U.S.C. § 9621(d)X4)X(C), and any amendments thereto, to attain such Performance Standards- ‘
Remedial. ~

b. If, after receipt of a petition to modify a Performance Standard-Remedial
pursuant to this Paragraph, EPA determines that compliance with such pre-petition Performance
Standard-Remedial is technically practicable from an engineering perspective, EPA will 5o notify
FMC. FMC shall continue to implement the Work to achieve the pre-petition Performance
Standard-Remedial. FMC may dispute EPA’s determination that compliance with the pre-
petition Performance Standard-Remedial is technically practicable from an engineering
perspective solely on the ground that, based on the administrative record, EPA’s determination
was arbitrary and capricious ot otherwise not in accordance with the law. Any such dispute shall
be governed by Paragraph 84 of Section XX (Dispute Resolution) of this Consent Decree. In no
event shall a Performance Standard-Remedial be selected by the Court. If the Courst determines,
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based upon review of the administrative record, that EPA’s determination that compliance with
the pre-petitin Performance Standard-Remediat is technically practicable from an engineering
'pcrspect;'ve was arbitrary and capricious or otherwise not in accordance with the law, the Court
, will remand such issue to EPA for reconsideration.
c. If, after receipt of a petition to modify a Performance Standard-Remedial

pursuant to this Paragr#ﬁh, EPA det"crmil;es that compliance with such pre-petition Performance

, Standard-Remedial is technically impracticable from an engineering perspective, EPA may

‘modify such Performance Standard-Remedial in accordance with the procedures set forth in

CERCLA and the NCP. If EPA modifies & Performance Seandard-ﬁemedia.!, FMC shall perform

. the Work to achieve the modified Performance Standard-Remedial. FMC may disputethe  **
‘modified Performance Standard-Remedial solely on the ground that, based on the administrative

 record, EPA’s selection of such modified Performance Standard-Remedial was arbitrary and
. capricious or otherwise not in accordance with the law. Any suqh dispute shall be governed by
Paragraph 84 of Section XX (Dispute Resolution) of this Consent Decree. Inno event shalla
Performance Standard-Remedial be selected by the Court. If the Court determines, based upon

" review of the administrative record, that EPA’s selection of & modified Performance Standard-
. Remedial was arbitrary and capricious or otherwise not in mordance with the law, the Court
will remand sucks issue to EPA for réconsideration. -

d. Neither the submission of a petition to modify one or more Performance

Standards-Rernedial nor consideration of such petition by EPA shall lter or otherwise affect any

- obligation or requirement of this Consent Decree including, but not limited to, implementation of

EPA-approved work plans. FMC is obligated to attain all pre-petition Performance Standards-

AR200068



66
Remedial, including those Performance Standards-Remedial that are the subject of any
modification.pstition, until such pre-petition Performance Standards-Remedial are modified,

e. Any petition submitted pursuant to this Paragraph shall include, at a minimum,
the information and analyses required by EPA guidance and shall be baséd on site-specific data
and conditions.

f. The invocation of formal dispute résolution procedures in regard to this
Paragraph 25.B. will not extend, postpone, or affect ift any way any obligation of FMC under this
Consent Decree. Stipulated penalties with respect to the matter in dispute shall continue to
accrue but payment shall be stayed pending resolution of the dispute. Notwithstanding the stay
of payment, stipulated penalties shall accrue from the first day of noncompliance with any - =
applicable provision of this Consent Decree. In the event that FMC does not prevail on the
disputed issue, stipulated penalties shall be assessed and paid as provided in Section XX1 ~
(Stipulated Penalties). In the event that FMC prevails on the disputed issue, no stipulated
penalties shall be owed for the p'articular violation that was the subject of the dispute.

26. Construction Quality Assurance, The C;Jnstruction Quality Assurance Plan
(CQAP), which shall detail the approach to quality assurance during construction activities at the
Site, shall specify a quality assurance official (QA Official) to conduct a quality assurance
program during the construction of the OU-7 and OU-10 remedies. Prior to commencement of
any Site Work under the OU-7 and OU-10 Remedial Action Work Plans, and in accordance with
Section VII (Performance of the Work by FMC), FMC shall notify EPA of the name and

qualifications of the QA Official to be present at the Site during the construction to ensure that
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the quk is performed in accordance with the Remedial Action Work Plans for these operable
units. The QA Official shall be independent of the Construction Contractor.
a. IFEPA determines that modification of the Work under this Consent Decree is
~ hecessary to achieve and maintain the Performance Standards-Removal of a selected removal
. (response action or is necessary to achieve and maintain the Performance Standards-Remedial
~ selected in2 ROD, EPA. may (1) require that such modification be incorporated into the
“Response Action Plans, Remedial Design Work Plans, Remedial Action Work Plans, Operation
and Maintenance Plans, and/or any other plans relating to such Work for that response action, .. |
- and/or (2) require that EMC submit a plan for EPA approval which incorporates such .
- modification to the Work and implement such approved i:lan for that response action. A
modification may be required pursuant to this Paragraph only to the extent that it is consistent
with the scope of the removal action selected in the Removal Action Memorandum for each
respective Removal Action or the scope of the remedy selected in a ROD for each respective OU.
b. For the purposes of this Paragraph only, the "scope of the removal action
selected in the Removal Action Memorandum” for the time-critical items of the Removal Action
-« Buildings means: 0_) tasks employing a technology or combination of technologies, cleanup
actions, postre_go_y_a.l site control and institutional controls which can achicﬁ_: and maintain the
Performance Standards-Removal of thc_,selecn.:d removal response action in the Removal Action
Memorandum for the buildings dated March 17, 1995, as modified by the Removal Action.
'Memorandum dated September 29, 1997, as those memoranda were further modified by Polreps
_ Nos. 817, 865, and 888, consistent with Paragraph 21 of this Consent Decree, and consistent with
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CERCLA and the NCP. For the purposes of Section XV (Certification of Completion), ~

Pa?ragraphs GSMd 65.e. only, the "scope of the removal action selected in the Removal Action
Memorandum” for the time-critical items of t.he Removal Action - Buildings shall be the removal
action selected in the Removal Action Memorandum for the buildings dafed March 17, 1995, as
modified by the Removal Action Memorandum dated September 29, 1997, as those memoranda
were further modified by Polreps Nos. 817, 865, and 888, consistent with Paragraph 21 of this
Consent Decree, CERCLA and the NCP, as modified by any modifications made pursuant to
this Consent Decree. For the purposes of this paragraph only, the “scope of the removal action
selected m the Removal Action Memoranduﬁ * for the non-time critical items of the Removal
Action-Buildings means: (1) tasks employing a technology or combination of technologies, °*
cleanup actions, post removal site control and institutional controls which can achieve and

maintain the Performance Standards-Removal of the selected removal response action described ~
in the Removal Action Memorandum which is identified in Paragraph 21.A.d. of this Consent
Decree. For the purposes of Section XV (Certification of Completion), Paragraphs 65.4. and

'65.¢e. only, the “scope of the removal action selected. in the Removal Action Memorandum” for

the non-time critical items of the Removal Action - Buildings shall be the removal action

sclected in the Removal Action Memorandum which is identified in Paragraph 21.A.d. of this
Consent D'ecfeeas modified by any modifications made pursuant to this Consent Decree. For
purposes of this Paragraph only, the “scope of the removal action selected in the Removal Action
Memorandum” for the Removal Action-Basins means: (1) tasks employing a technology or

combination of technologies, cleanup actions, post removal site control and institutional controls

which can achieve and maintain tpe Performance Standards-Removal of the selected removal y

AR200071



69
response action described in the Removal Action Memorandum which is idéﬁtiﬁe& in Paragraph
22.c. of thisConsent Decree. For the purposes of Section XV (Certification of Completion),
Paragraphs 65.b. and 65.e. only, the “scope of the removal ‘action selected in the Removal Action
Memorandum” for the Removal Action-Basins shall be the removal ‘act'ic;n selected in the
Removal Action Memorandum which is identified in Paragraph 22.c. of this Consent Decree as
modified by any modification made pursuant to this Consent Decree. For the purposes of this
Paragraph only, the “scope of the remedy selected in a ROD” means: (1) tasks employing a
- technology or combination of technologies to achieve and maintain 't!xé‘Pérfoﬁnénce Standards-
Remedial of the selected remedial action described in the original ROD for each respective OU;
and (2) tasks associated with monitoring of Sité conditions and the effectiveness of a selected - * *
remedial action and the implementation of institutionat controls. For the purposés of Section XV
(Certification of Completion), Paragraphs 65.c., 65.d., and 65.¢. only, the “scope of the remedy
~ selected in a ROD" shall be the remedial alternative selected in the original ROD(s), as modified
by any modifications made pursuant to this Consent Decree.
G, IfFMC objects to any modification determined by EPA to be necessary
'pursuant to this Paragraph, it may seek dispute resolution pursuant to Séctidn XX (Dispute
Resolution), Paragraph 84 (Record Réview). The Response Action Plans, Remedial Design
Work Plans; Remedial Action Work Plans, Operation and Maintenance Plans, and/or related
work plans shall be modified in accordance with final resolution of the dispute.
" 4. FMC shall implément any work required by any modifications incorporated in
 the Response Action Plans, Remedial Design Work Plans, Remedial Action Work Plans,
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Operation and Maintenance Plans, and/or in work plans developed in accordance with this
Paragraph. ___
- e. Nothing in this Paragraph shall be construed to limit EPA’s authority to require
performance of further response actions as otherwise provided in this Consent Decree.
28. FMC acknowledges and agrees that nothing in this Consent Decree, the Response
Action Plans for any removal action, or the Remcdial'Design or Remedial Action Work Plans for
any OU set forth in this Consent Decree constitutes a warranty or representation of any kind by
EPA that compliance with the work requirements set forth in those plans will achieve the
Performance Standards-Removal of the selected removal response actions set forth in the
Removal Action Memoranda and the EPA-approved Response Action Plans for the removak. “ e
actions or will achieve the Performance Standards-Remedial set forth in the applicable RODs for
the remedial actions. ~
29. FMC shall, prior to any oif-site shipment of Waste Material from the Site to an out-
of-state waste management facility, provide written notification .to the appropriate state
* environmental official in the receiving facility's state and to the EPA Project Coordinator of such
“shipment of Waste Material. However, the requirement to notify EPA shall not apply to any off-
site shipments when the total volume of all such shipments will not exceed 10 cubic yards.

a. FMC shall include in the written notification the following information, where
available: (1) the name and location of the facility to which the Waste Material is to be shipped;
(2) the type and quantity of the Waste Material to be shipped; (3) the expected schedule for the
shipment of the Waste Material; and (4) the method of transportation. FMC shall notify the state

in which the planned receiving facility is located of major changes in the shipment plan, such as.
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decision to ship _the Waste Material to another facility within the same state, or to a facility in
another state._.

b. The identity of the receiving facility and state will be determined by FMC
following the award of the contract for esponse action construction. FMC shall provide the
information required by Paragraph 29.a. as soon as practi&ble after the award of the contract and
before the Waste Matfriﬂ is actually shipped.

30. Periodic Review. FMC shall conduct any studies and Investigations as requested by
EPA, in order to permit EPA to conduct reviews of whether & Remedial Action is protective of _
human health and the environment at least every five years &s required by Section 121(c) of  * =
CERCLA and any applicable regulations. .

3. WW If EPA determines, at any time, that a
response action is not protective of human health and the environment, EPA may select further
response actions for the Site in accordance with the requirements of CERCLA and the NCP.

32. Opportunity To Comment.” FMC and, :f required by Sections 113(k)(2) or 117 of

CERCLA, the public will be provided with an opportunity to comment on any further response
. actions proposed by EPA as a result of the review conducted pursuant to Section 121(c) of
- CERCLA andta submit written comments for the record during the comment period.

. .33, EMC’s Obligation To Perform Further Response Actions. If EPA selects further
response actions for the Site under Paragraph 31, FMC shall undertake such further response
- actions to the extent that the reopener conditions in Paragraph 100 or Paragraph 101 (United

.. States' reservations of liability based on unknown conditions or new information) are satisfied.
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- ~
All determinations made by EPA pursuant to this Paragraph 33 will be submitted to FMC in

writing. FMC.may invoke the procedures set forth in Section XX (Dispute Resolution) to
dispute (1) EPA's determination that the reopener conditions of Paragraph 100 or Paragraph 101
of Section XXII (Covenants Not To Sue by Plaintiff) are satisfied, (2) EPA's determination that
the response actions are not protective of human health and the environment, or (3) EPA's
selection of the further response actions. Disputes pertaxmng to whether a response action is
protective or to EPA's selection of further response actions shall be resolved pursuant to
Paragraph 84 (Record Review).

34. Submissions of Plans, If FMC is required to perform further response actions
pursuant to Paragraph 33, it shall submit a plan for such work to EPA for approval in accorda.r;ce' :
with the procedures set forth in Section XII (EPA Approval of Plans and Other Submissions) and

S’
shall implement the plan approved by EPA in accordance with the provisions of this Decree.

IX. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

35.a. While conducting all sample collection and analysis activities required by this
Consent Decree for the QU-7 ROD and the QU-10 ROD, FMC shall use quality assurance,
quality control (QA/QC), and chain of custody procedures for all treatability, design, compliance
and monitoring samples in accordance with “EPA Requirements for Quality Assurance Project
Plans for Environmental Data Operations,” (US EPA Quality Assurance Management Staff:
August 1994) (EPA QAIR-S); “EPA NEIC Policies and Procedures Manual,” (May 1986) (EPA
330/978-001-R); National Functional Guidelines for Inorganic Data Review (EPA
540/R-94/013) and Modifications to the National Functional Guidelines for Inorganic Data

Review (EPA Region III: April 1993); National Functional Guidelines for Organic Data Review _
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(EPA 540/R-94/012) and Modifications to the National Fimceional' Guideline'sl for Organic Data
Review (EPA Eemgion I1I: September 1994); “Region III Innovative Approaches to Data
FV.alidation,", (EPA Region IlI: September l9§4); “Data Quality Objectives Process for
Superfund,” (EPA 540/R-93/071: September 1994); and subsequent amendments to such
guidelines upon notification by EPA to FMC of such amendment. Amended guidelines shall
apply only to procedures conducted after such notification. |
b. While conducting all sample collection and analysis activities required by this
Consent Decree for the site stabilization removal action, the removal action for the operation of -
the wastewater treatment plant, the Removal Action . Buildings and the Remaval Action -
Basins, FMC shall use quality assurance, quality control, and chain of custody proceduresirr ~ ~*
-~ accordance with the following documents: “EPA NEIC Policies and Procedure Manual® (EPA
* Document 330/978-001-R); “Interim Guidelines and Specifications for Prepaﬁng Quality
- Assurance Project Plans,” (QAMS-005/80 (December 1980)); *QA/QC Guidance for Removal
Activities,” (EPA/540/G-90/004 (April 1990)); *A Compendium of Superfund Field Operations
"Methods® (OSWER Directive No. 9355-0-14 (December 1987)); and subsequent émendments to
 such guidelines upon notification by EPA to FMC of such amendment. Amended guidelines
“shall anply only to.pfocodu:cs conducted eﬁe'l"euch'notiﬁcation;' FMC shall eonsult' thh EPAin
planmng for, and pnor to, all samphng and analyses tequlred by an EPA-approved RAP. FMC
shall use a laboratory(m) which has s documented Qual:ty Aasurance Program that complies
with EPA guidance document QAMS-ooslao | |

c. Priorto the commencement of nny momtonng project under thxs Consent Decree.

FMC shall submit to EPA for approval ' Quahty Assurance Project Plan (QAPP) that is

AR200076



74

 consistent with the NCP and applicable guidance documents, If relevant to the proceeding, the
Parties agree that validated sampling data generated in accordance with the QAPP(s) and
reviewed and approved by EPA shall be admissible as evidence without objection, in any
proceeding under this Decree. FMC shall ensure that EPA personnel and its authorized
representatives are allowed access at reasonable times to atl laboratories utilized by FMC in
implementing this Consent Decree. In ad;iition. FMC shall ensure that such laboratories shall
analyze a_ll samples submitted by EPA pursuant to the QAPP for quality assurance monitoring.
FMC shall ensure that the laboratories it utilizes for the analysis of samples taken pursuant to this
Decree perform all analyses according to accepted EPA methods. Accepted EPA methods.
consist of thase methods which are documented in the "Contract Lab Program Statementof  --
Work for Inorganic Analysis” and the "Contract Lab Progra:h Statement of Work for Organic
Analysis," dated February 1988, methods presented in Update III of the Third Edition of US EPA™
SW-846, and any amendments made thereto during the course of the implcme.ntation of this
Decree or such other methods as are approved by EPA. FMC shall ensure that all laboratories it
utilizes for analysis of samples taken pursuant to this Consent Decree participate in an EPA or
EPA-equivalent QA/QC program. FMC shall ensure that all field methodologies utilized in
collecting samples for subsequent analysis pursuant to this Decree will be conducted in
accordance with the procedures set forth in the QAPP approved by EPA.

_36. Upon request, FMC shall allow split or duplicate samples to beltaken by EPA oriits
authorized re_prcsentatives. FMC shalt notify EPA not less than 28 days in advance of any
sample collection activity unless shorter notice is agreed to by EPA. In addition, EPA shail have

the right to take any additional samples that EPA deems necessary. Upon request, EPA shall
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atllow FMC to take split or duplicate samples of any samples it takes as part of EPA's oversight of
FMC'’s implementation of the Work. The costs incurred by EPA with respect to split or
&uplicate samples taken by EPA are deemed to be Future Response Costs as set forth in
Paragraph 69. |
37. Consistent with the provisions of Section XI (Reporting Requiremcnts) and this

Section IX (Quality Assurance, Sampling, and Data Analysis), FMC shall make available to EPA
upon request one copy of the results of all sampling and/or tests or other data obtained or
generated by or on behalf of FMC with respect to the Site and/or the implementation of this
Consent Decree. |

| 38. Notwithstanding any provision of this Consent Decree, the United States hereby -
retains all of its information gathering and inspection authorities andlrights. including
enforcement actiohs related thereto, under CERCLA, RCRA and any other applicable statutes or
regulations.

X AC.CESS.AND.MSII’IIHIQHAL.QQNIRQLS
39. Commencing upon the date of lodging of this Consent Decree, FMC agrees to
‘provide the United States and its representatives, including EPA and its contractors, access at all
reasonable times to the Site and any other property to which access is required for the
implemcntaﬁqﬁ of this Consent Decree, to the extent access to the property is controlled by
FMC..f§r the purposes of conducting any activity related to this Consent Decree including, but
not limited to: |
a. monitoring the Work;

b. verifying any data or information submitted to the United States;
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c. conducting investigations relating to contamination at or near the Site;
__4. obtaining samples; -

~ & assessing the need for, planning, or implementing additional response actions
_ atornear the Site; -

A f. inspecting and copying records, operating logs, contracts, or other documents
maintained or generated by FMC o its agents, consistent with Section XXV (Access to
Information); and

g. assessing FMC’s compliance with this Consent Decree.
40. Commencing on the date of Iodging of this Consent Decree, FMC agrees to reﬁ-am
3 from usxng the Site, or such other property, in any manner that would interfere with or advet:cl .-
affect the integrity or protectiveness of the response actions to be implemented pursuant to tlus
Consent Decree.

41. If the Site, or any other property where access and/or land/water use restrictions are
needed to .implernen‘t this Consent Decree, is owned or controlled by persons other than FMC,
FMC shall use its best efforts to secure from such persons:

: &.- an agreement to provide access thereto for FMC, as well as for the United
States on behalf of fof EPA, as well as its representatives (mcludmg contractors), for the purpose of
.conducting lny_mmy_remed to this Consent Decree mcludxng, but not limited to, those
activities listed in Paragraph 39 of this Consent Decree;
b. an agreement, enforceabie by FMC and the United States, to abide by the
obligations and restrictions described in Paragraph 40 of this Consent Decree, or that are
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otherwise necessary to implement, ensure non-interference with, or ensure the protectiveness of
the response_agtions to be implemented pursuant to this Consent Decree; and
¢. the execution and recordation in the Clerk’s Office [or Registry of Deeds or
other appropriate land records office] of Warren County, Virginia, of an e;ascment, running with
the land, that (i) grants a right of access for the purpose of conducting any activity related to this
Consent Decree including, but not limited to, those activities listed in Paragraph 39 of this
Consent Decree, and (ii) grants the right to enforce the land/water use restrictions described in
Paragraph 40 of this Consent Decree, or other restrictions that EPA determines are necessary to
implement, ensure non-interference with, or ensure the protectiveness of the response actions to
be implemented pursuant to this Consent Decree. The access rights and/or rights to enforce ™ *
land/water use restrictions shall be granted to (i) the United States, on behalf of EPA, and its
representatives and (ii) FMC. Within 45 days of entry of this Consent Decree, FMC shall submit\/
to EPA for review and approval with respect to such property: .
(1) a draft easement that is enforceable under the laws of the

Commonwealth of Virginia, free and clear of all prior liens and encumbrances (except as
approved by EPA), and acceptable under the Attorney General's Title Regulations promulgated
purstant to 40 U.S.C. § 255; and

_.;_.__- (2) a current title commitment or report prepared in accordance with the
U.S. Department of Justice Standards for the Preparation of Title Evidence in Land Acquisitions
by the United States (1970) (the Stan.da;ds).
‘Within 15 days of EPA's approval and acceptance of the easement, FMC shall update the title
search and, if it is determined that nothing has occurred since the effective date of the
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| commitment o¢ report to affect the title adversely, FMC will use its best efforts to cause the
persons whao own or control the Site to record the easement with the Clerk’s Office [or Registry
of Deeds or other appropriate office] of Warr.cn County, Within 30 days of the recording of the
easement, FMC shall provide EPA with final title evidence acceptable under the Standards, and a
'certiﬁed copy of the original recorded easement showing the clerk's recording Stamps.
42. If any access or land/water use restriction agreements required by Paragraph 41 of
this Consent Decree are not obtained within 45 days of the entry of this Consent Decree, or any
- access easements or restrictive easements required by Paragraph 41 of this Consent Decree are
ot submitted to EPA in draft form within 45 days of the date of entry of this Consent Decree,.
FMC shall promptly notify the United States ih writing, and shall include in that notiﬁcation. B
summary of the steps that it has taken to attempt to comply with Paragraph 41 of this Consent
Decree. The United States may, as it deems appropriate, assist FMC in obtaining access or
_ land/water use restrictions, either in the form of contractual agreements or in the form of
easements running with the land. FMC shall reimburse the United States in accordance with the
“procedures in Section XVII (Reimbursement of Response Costs), for all costs incurred, direct or
: il"ldil'CCt. by the United States in obtaining such access and/or land/water use restrictions
 including, but not limited to, the cost of attorney time and ﬁe amount of monetary consideration
. paid or just compensation. - ... . ..o f
. 43, If EPA determines that land/water use restrictions in the form of state or local laws,
. regulations, §rdinanccs or other governmental controls are needed to implement the response

actions selected in a Removal Action Memorandum or in s ROD, ensure the integrity and
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protectiveness thereof, or ensure non-interference therewith, FMC shall cooperate with EPA's ~

efforts to securg such governmental controls,

44. Notwithstanding any provision of this Consent Decree, the United States retains all
of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any
other applicable statute or regulations.

X1. REPORTING REQUIREMENTS
45. In addition to any other requirement of this Consent Decree, FMC shall submit to

EPA two copies of written monthly progress reports that: (a) describe the actions which have -

been taken toward achieving compliance with this Consent Decree during the previous month; -

(b) include a summary of all results, including validation reports, of sampling and tests and all
other data received or generated by FMC or its contractors or agents in the previous month; (¢)
identify all work plans, plans and other deliverables required by this Consent Decres completed
and submitted during the previous fnonth; (d) describe all actions, including, but not limited to,
data collection and implementation of work plans, which are scheduled for the next four weeks
and provide other information relating to the progress of construction, including, but not limited
to, critical pathy diagrams, Gantt charts or Pert charts; (¢) describe problems encountered or
anticipated, any actions taken to prevent or mitigate such problems and a schedule for completion
of such actions; (f) include information regarding percentage of completion, unresolved deiays
encountered or anticipated that may affect the future schedule for implementation of the Work,
and a description of efforts made to mitigate those delays or anticipated delays; (g) include any

modifications to the work plans or other schedules that FMC has proposed to EPA or that have
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- been approved by EPA; (h) include copies of any progress repdrts prepared pursﬁém to Paragraph

45.A.; and ().describe all activities undertaken in sﬁpport of EPA's‘ébmmunity relations plan for

.the Site during the previous month and those to be undertaken in the next four weeks FMC shall

submit these progress reports to EPA by the tenth day of every month foilowing the effective date

of this Consent Decree until completion of construction of all fizture response actions at the Site.

* ‘Thereafter, until EPA notifies FMC pursuant to Paragraph 65.¢.i. of Section XV (Certification of
Completion), FMC shall submit progress reports rcgarding O &Mto EPA b; the tenth day
following each three-month period unless EPA directs FMC to submit progress reports for some

different period. If requested by EPA, FMC shall also provide briefirigs for EPA to discuss the
progressof the Work. < = - | Y

" 45.A. During implementation of the Removal Action - Buildings and the Removal
Action - Basins (following EPA approval of a RAP until written notification by EPA to FMC

~ that construction of the Removal Action - Buildings and the Removal Action - Basins is

complete), FMC shall submit to EPA progress reports for the Removal Action - Buildings and

the Removal Action - Basins on a weekly basis or for such longer interval as may be determined

" in writing by the EPA Project Coordinator. The progress reports shall be sent to EPA’s Project -

" Coordinatoe by hand delivery, mail, lectronic mail or facsimile on the Monday following a

 weekly rcpomngpenod (or when Monday is a Federal hoiiday, the following Working Day), o

such longer period as may be specified in writing by the EPA Project Coordinator. The progress

 reports shall include, at N mmn'num 1) a description of the response actions completed and the
actions that have been taken toward achieving compliance with this Consent Decree during the

 reporting period; 2) a description of all data anticipated and all activities scheduled for the next
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rcportiﬁg peried; 3) a description of any problems encountered or anticipated; 4) any actions ~
taken to prevent or mitigate such problems; 5) a schedule for completion of such actions; 6) a
summary of pertinent analytical data receivea during the reporting period; and 7) ail
modifications to the response action, R.AP and schedule made in accordance with this Consent
Decree during the reporting period.

45.B. FMC shail submit written Final Reports to EPA within 20 days of the date FMC
concludes that it has completed implementation of cach of the following: (i) the Supplemental
Work Plan for the Second Modification to UAOQ [11-90-12-DC; (ii) the Work Plaa for UAQ III- .
90-1 Z-DC; (iii) the RAP for the items identiﬁ.ed in Péragraphs 21.a-21.1; (iv) the RAP for tha
itemns identified in Paragraphs 21.A.a. - 21.A.¢.; and (v) the RAP for the items identified in - - |
Paragraphs 22.a-22.d. The written reports shall detail the work undertaken to implement the
Supplemental Work Plan for the Second Modification to UAO 111:90-12-DC, the Work Plan for ~
UAQ II1-90-12-DC, the RAP for the items identified in Paragraphs 21.a.- 21.1,, the RAP for the
items identified in Paragraphs 21.A.a. - 21.A.¢., and the RAP for the items identified in
Paragraphs 22.a2-22.d. and shall be certified by FMC m accordance with the terms of Section XV
{Certification of Completion) and shall be subject to EPA appmvﬁl according to the provisions of
Section XTI (EPA Approval of Plans and Other Submissions). EPA will review the adequacy of
FMC's implementation of the Sugplemental Work Plan for the Second Modification to UAO I1I-
90-12-DC, the Work Plan for UAQ 111-90-12-DC, the RAP for the items identified in Paragraphs
21.a. - 21.1, the RAP for the items identified in Paragraphs 21.A.a, - 2L.A.e. and the RAP for the
items identified in Paragraphs 22.a-22.d. EPA will notify FMC, in writing, of any discrepancies

in the Final Reports or deficiencies in the execution of the Supplemental Work Plan for the
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Second Modiﬁqgﬁon to UAO I11-90-12-DC, the Work Plan for UAO Iil-90-12-DC, the RAP for

the items identified in Paragraphs 21.a. - 21.1., the RAP for the items identified in Paragraphs
- 2LAa.-21.Ace. or the RAP for the items identified in Paragraphs 22.2-22.d. and the actions
required to correct such discrepancies or deficiencies. Within 1S days of i'eceiﬁt of notification
by EPA, or as otherwise specified by EPA, FMC shall, as directed by EPA, amend the Final
_ Reports, develop additional plans or amend the existing Supplemental Work Plan under the

- Second Modification to UAO 111-90-12-DC, the existing Work Pian under UAO-II1-90-12-DC,
the existing RAP for Paragraphs 21.a. - 21..., the existing RAP for Paragraphs 21.A.. - 21 A.c.
ot the existing RAP for Paragraphs 22224: to address such dxscrepancxes or deficiencies. Any
additional plan or ameridment to the Supplemental Work Plan, the Work Plan or the RAPs will * *
be subject to the approval procedures in Section XII (EPA Approval of Plans or Other
Submissions). FMC shall perform all actions approved by EPA in & mansier consistent with the
NCP and all applicable Federal laws and regutations, as required by the NCP.

* 46. FMC shall notify EPA of any change in the schedule described in the monthly

. progress report for the performance of any ‘activity, including, but not limited to, data collection

- . and implementation of work plans; nio later than sever days prior to the performance of the

activity, -

47. l:Tponthe occurrence of any event during performance of the Work that FMC is
requiredto report pursuant 'blSectiﬁn’ 103 of CERCLA or Section 304 of the Emergency
Planning and Community Right-to-Know Act (EPCRA), FMC shall within 24 hours of the onset
- of such event orally notify the EPA Project Coordinator or the Alternate EPA Project |
" Coordinator (in the event of the unavailability of the EPA Project Coordinator), or, in the event
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that neither the EPA Project Coordinator or Alternate EPA Project Coordinator is available, the ~~
Er.ncrgency R_e_s_p*onse Section, Region II1, U.S. Environmental Protection Agency. These
reporting requirements are in addition to the reporting required by CERCLA Section 103 or
EPCRA Section 304.

48. Within 20 days of the onset of such an event, FMC shall furnish to EPA a written
report, signed by FMC’s Project Coordinator, setting forth the events which occurred and the
measures taken, and to be taken, in response thereto. Within 30 days of the conclusion of such
an event, FMC shall submit a report setting forth all actions taken in response thereto,

49. FMC shall submit two copies of all plans, reports and data required by the EPA- -
approved Response Action Plans, the Remedial Design Work Plans, the Remedial Action Work °*
Plans, or any other approved plans to EPA in accordance with the schedules set forth in such
plans. Unless otherwise expressly provided in this Consent Decree, submittals shall be sent by ~
hand delivery or by electronic, certified or overnight mail to the EPA Project Coordinator.

50. All reports and other documents submitted by FMC to EPA (other than monthly
progress reports and progress reports prepared putsuaht to Paragraph 45.A. above) which purport
to document FMC’s compliance with the terms of this Consent Decree shall be signed by a
responsible corporate officer of FMC or his/her duly authorized representative as provided for in
40 CF.R. §2701L_ .

XII. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

51. After review of any plan, report or other item which is required to be submitted for
approval pursuant to this Consent Decree, EPA shall in writing: (a) approve, m whole or in part,
the submission; (b) approve the sul?mission upon specified conditions; (¢) modify the submission

e
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to cure the deficiencies; (d) disapprove, in whole or in part, the sdsthission; spécifying the
deficiencies-and directing that FMC modify the submission; or () ;ny combination of the above.
However, EPA shall not modify & submission without first providing FMC at least one notice of
deficiency and an opportunity to cure within 15 days of receipt of notice for removal action
submittals and 30 days of receipt of notice for remedial action submittals, except where to do so
- would cause serious disruption to the Work or where previous submission(s) have been
disapproved due to material defects and EPA decides that the deficiencies in the submission(s)
under consideration indicate to EPA a bad faith lack of effort to submit an acceptable deliverable.
. The 15-day and 30-day periods for curing deficienciés may be extended by EPA at its sole
discretion. T R : | RS
+ "§2. In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paﬁmph $1(a), (b), or (c), FMC shall proceed to take any action required by the
hlan, report, or other item, as approved or modified by EPA subject only to its right to invoke the
dispute resolution procedures sét forth in Section XX (Dispute Resolution) with respect to the
modifications or conditions made by EPA. In the event that EPA modifies the submission to
cure the deficiencies pursuant to Paragraph $1 and the submission has & material defect, EPA
retains its right to seck stipulated penalties, as provided in Section XXI (Stipulated Penaltics).

. . 83. s..Upon receipt of a notice of disapproval pursuant to Paragraph 51(d), FMC shall,
within 15 days fdr:removal-a_c‘tion submittals and 30 days for remedial action submittals or such
longer time as specified by EPA in such notice, correct the deficiencies and resubmit the plan,
~ report, or other item for approval. Any stipulated penalties applicable to the submission, as |
provided in Section XXI, shall accrue during the applicable 15-day or 30-day or otherwise
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l_ specified period but shall not be payable unless the resubmission is disapproved or modified due ~
to a material defect as provided in Paragraphs 51 and 52.

| b. Notwithstanding the receipt of a notice of disapproval pursuant to Paragraph
51(d), FMC shall proceed, at the direction of EPA, to take any action required by any non-

deficient portion of the submission. Implementation of any non-deficient portion of a submission
shall not relieve FMC of any liability for. stipulated penalties under Section XXI (Stipulated
Penalties).

54. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require FMC to correct the deficiencies, in accordance with
the preceding Paragraphs. EPA also retains the right to modify or develop the plan, report oF = -
other item. FMC shall implement any such plan, report, or item as modified or developed by
EPA, subject only to its right to invoke the procedures set forth in Section XX (Dispute ~
Resolution).

55. If upon resubmission, a plan, report, or item is disapproved or modified by EPA due
" to a material defect, and EPA so notifies FMC, FMC shall be deemed to have failed to submit
‘such plan, report, or item timely and adequately unless FMC invokes the dispute resolution

procedures set forth in Section XX (Dispute Resolution) and EPA's action is overturned pursuant
to that section= The provisions of Section XX (Dispute Resolution) and Section XXI (Stipulated
Penalties) shall govern the implementation of the Work and accrual and payment of any
stipulated penalties during dispute resolution. 1f EPA's disapproval or modification is upheid,
stipulated penalties shall accrue for such violation from the date on which the initial submission

was originally required, as provided in Section XXI. _
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'56. All plans, reports, and other items required to be submitted to EPA un&er‘ this
Consent Dec::g..shall upon approval or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modxf' ies & portion of & plan, rcport, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree. L

XINl. PROJECT COORDINATORS . )

57. The EPA Project Coordinator and Alternate ProjectCoordmator for tl'lki's_‘Site are:

EPA Proiect Coordinat

Bonnie Gross (3HS23)
U.S. Environmental Protection Agency
Region 111
1650 Arch Street o
Philadelphia, Pennsylvania 19103
(215) 814-3229
(215) 814-3001 (fax)
- gross.bonnie@epamail.epa.gov (e-mail)

N Project Coord;

Peter Ludzia (3HS23) |
U.S. Environmental Protection Agency
Region III

1650 Arch Street. '
Philadelphia, Pennsylvania 19103

(215) 814-3224F <,

(215) 814—3001(&:)
!udzxa.petct@epamml cpa.gov (e-mail)

. The FMC Project Coordmator and Alternate Project Coordinator for this Site are:

. Iy N i ge L R : . ) e

William G. Cutler -
FMC Corporation
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1735 Market Street, 19th Floor
Philadelphia, Peansylvania 19103
(215) 299-6206.

(215) 299-6947 (fax)
william_cutler@fmec.com (e-mail)
N Proicct Coordi

Robert T. Forbes

FMC Corporation

1735 Market Street, 19th Floor
Philadelphia, Pennsyivania 19103
(215) 299-6260

(215) 299-6947 (fax)
robert_forbes@fme.com (e-mail)

If a Project Coordinator or Alternate Project éoordinator initially designated is t;hanged. the .
identity of the succcssor will be given to EPA or FMC at least five working days before the -
change occurs, unless impracticable, but in no event later than the actual day the change is made..
FMC’s Project Coordinator or Altemate Project Coordinator shall be subject to disapproval by
EPA and shall have the technical expertise sufficient to adequately oversee all aspects of the
Work. FMC’s Project Coordinator and Alternate Project Coordinator shall not be an attorney for
FMC in this matter. He or she may assign other representatives, including other contractors, to
serve as a Site representative for oversight of performance of daily operations during response
activities. 's- \

58. Epa'may designate other representatives, including, but not limited to, EPA
cmploy;ca, and federal cor;uécton and consultants, to observe and monitor the progress of any

activity undertaken pursuant to this Consent Decree. EPA's Project Coordinator and Alternate

Project Coordinator shail have the authority lawfully vested in a Remedial Project Manager
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._ (RPM) and mén-Scene:Coordinator (OSC) by the National Contingency Plan, 40 C.F.R. Part
300. In additiam, EPA's Project Coordinator and Altemate Project Coordinator shall have
authority, consistent with the National Contingency Plan, to halt any Work rcqﬁired by this

Consent Decree and to take any necessary response action when she deteﬁnines that conditions

 at the Site constitute an emergency situation or may present an immediate threat to public health
or welfare or the environment due to relea;sc or threatened release of Waste Materiat,

59. EPA's Project Coordinator and FMC’s Project Coordinator wil meet, at a minimusn,

on a monthly basis. Such meetings may be in person or i:y telephone at the option of the EPA

. Project Coordinator.

X1V, ASSURANCE OF ABILITY TQO COMPLETE WORK - RS
60. FMC shall establish and maintain financial security in an amount equal to two-thirds

of (1) the estimated cost of $8.8 million to perform the time-critical items of the Removal Action
- Buildings; (2) the estimated cost of $6.1 million to perform the non-time critical items of the
Removal Action - Buildings, provided that FMC is obligated to perform, or if not obligated,

"elects to perform the response action fot the sewers contained in the Removal Action
Memorandum which is identified in Paragraph 21.A.¢. of this Consent Decres, or the estimated
cost of $3.4 unlli’ogm perform the non-time cﬁtical items of the Removal Action - Buildings if
FMCis notobli‘ptedm perfonn or does not elect to perform the selected response action for the
sewers; (3) the cost estimated in the Removal Action Memorandum for the Removal Action -
Basins; (4) the cost estimated in ROD 4; and (5) the cost estimated in ROD § in one ot more of
the following forms: | |

a. A surety bond guaranteeing performance of the Work; -
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. ~’
b One or more irrevocable letters of credit equaling two-thirds of the estimated

cost of the Work;

C. A trust fund;

d. A guarantee to perform the Work by one or more pare.nt corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
relationship with FMC; or :

¢. A demonstration that FMC satisfies the requirements of 40 C.F.R. Part
264.143(f).

61. The time for establishing and maintainirig the financial security (1) for the time: =
critical items of the Removal Action - Buildings shall be 10 days after the date EPA appmvcs‘:th“e: LT
RAP described in Pa_'ragrapb 21; (2) for the non-time critical items of the Removal Action -
Buildings shail be 10 days after the date EPA approves the RAP described in Paragraph 21.A.; ~
(3) for the Removal Action - Basins shall be February 1, 2000, provided that FMC is obligated to
perform, or if not obligated, elects'to perform the Removal Action - Basins response action; (4)
for ROD 4 shall be 60 days after issuance of ROD 4 provided that FMC is obligated to perform
or, if not obligated, clects to pexform the ROD 4 response action; and (5) for ROD § shall be 60
days afteri mam of ROD § provided that FMC is obligated to perform or, if not obligated,
elects to perﬁmthc ROD § response action.

--62. If FMC seeks to demonstrate the ability to complete the Work through 2 guarantes

by a third party pursuant to Paragraph 60.d. of this Consent Decree, FMC shall demonstrate that

‘the guarantor satisfies the requirements of 40 C.F.R. Part 264.143(f). If FMC seeks to

demonstrate its ability to complete the Work by means of the financial test or the corporate »

AR200092



90

guarantee pm'suant to Paragraph 60 d.or 60 c., 1t shall resubmit swom statements eonveymg the

‘ mfonnanon required by 40 C.F.R. Part 264. 143(1) annually, on the anmversa.ty of the effective
date of this Consent Decree. In the event that EPA determmes at any time that the ﬁnanelal
assurances provided pursuant to this Section are madequate, FMC shall, thhin 30 days of receipt
of notice of EPA's determination, obtam and present to EPA for approva.l one of the other forms
of financial assurance listed in Paragraph 60 of this Consent Decree. FMC;s inai:ility to
demonstrate financial ability to complete the Work shall not excuse performance of any activities
required under this Consent Decree. D |

63. IfFFMC can demonstrate to EPA that two-t!ﬂrds of the estimated cost to eomp!ete&
- the response action for the tune enncal 1tems of the Removal Act:on Buxldmgs, the non-umor
" critical items of the Removal Aeuon Bmldmgs, the Removal Acnon Basms, ROD 40rRODS

" has diminished below the amount :et forth in Pa.ragraph 60 above for that pam::ular response

action aﬁer entry of this Consent Deeree, it may. on any anmversary da.te ot‘ entry of this Consent
' Decree,oratanyothernmeagreedtobythel’amee,reducetheemomnoftheﬁnancxalseeunty

l provtded under this Section for that partzcular response action to two-thirds of the esnmnted cost
of the remmmng work to be perfonned to eomplete that pa.rucular response action. FMC shall
submita pmpooalfauueh reductxon to EPA in accordanee wnh the reqmrements of this Section,
and may tedlm.tﬁmmount of the sectmty upon epproval by EPA. In the event of a dispute,

' FMC may invoke the dxspute resolution procedures set forth in Section xx (Dtspute Resolution)
“and may reduce the amount of the secunty in eceordanee thh the final edmxmsu'anve orjudxcxal

Vdecls:on resolvmg the dxspute
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64. FMC may change the form of financial assurance provided under this Section. at any ~
time, upon ng}ic: to and approval by EPA, provided that the new form of assurance meets the
requirements of this Section. In the event of a dispute, FMC may invoke the dispute resolution
procedures set forth in Section XX (Dispute Resolution) and may change the form of the
financial assurance only in accordance with the final administrative or judicial decision resolving
the dispute.

XV. CERTIFICATION OF COMPLETION

65. Completion of the Work,

i. Within 90 days after FMC concludes that the Removal Action - Buildings has - +
been fully performed and the Performance Standards-Removal for the Removal Action - .
Buildings have been attained, FMC shall schedule and conduct a pre-certification inspection to
be attended by FMC and EPA. If, after the pre-certification inspection, FMC still believes that
the Removal Action - Buildings has been fully performed and the Performance Standards-
Removal for the Removal Action - Buildings have been attained, FMC shall submit a written
report requesting certification to EPA for approval, with a copy to the State, pursuant to Section
XII (EPA Appraval of Plans and Other Submissions) within 30 days of the inspection. In the
report, a reglstcred professional engineer and FMC’s Project Coordinator shall state that the
Removal Action - Buildings has been completed in full satisfaction of the requirements of this
Consent Decree. The written report shall include as-built drawings signed and stamped by a
professional engineer. The report shall contain the following statement, signed by a responsible

corporate official of FMC or FMC’s Project Coordinator:
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To the best of my knowledge, after thorough investigation, I certify that
the information contained in or accompanying this submission is true,
.accurats and complete. T am aware that there are significant penalties for
submitting false information, including the possibility of fine and
. imprisonment for knowing violations,. @
If, after corripletion of the pre-certification inspection and receipt and review of the ﬁnen
report, EPA, after reasonable opportunity to review and comment by the State, determnines that
the Removal Action - Buildings or any portion thereof has not been completed in accordance
with this Consent Decree or that the Performance Standards-Removal for the Removal Action -
. Buildings have not been achieved, EPA will notify FMC in writing 0f the activities that must be
undertaken by FMC pursuant to this Consent Decree to complete the Removal Action - Buildings
and to achiéve the Performance Standards-Removal for the Reémoval Action - Buildings. i
Provided, however, that EPA may only require FMC to perform such activities pursuant to this
- Paragraph to the extent that such activities are ¢bn;istent with the "scope of the removal action
selected in the Removal Action Memorandum,” as that term is defined in'Paragi'dﬁh 27b. EPA
will set forth in the notice a schedule for performance of such activities consistent with the
‘Consent Decree or requiré FMC to submit & schedule 1o EPA for spproval pursuant to Section
XII (EPA Approval of Plans and Other Submissions). FMC shall perform all activities described
" in the notice i accordance with the specifications and schedules established pursuant to this
'Paragraph, subjeet to its right to invoke the uigﬁuu resolution procedures set forth in Section XX
(Dispute Resolution). - | | |
ii. If EPA concludes, based on the initial or any subsequent report requesting
| Certification of Completion and after a’}feasbngbl.e"oﬁportuhity for review and comment by the

State, that the Removal Action - Bﬁildings has been performed in accordance with this Consent
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Decree and that the Performance Standards-Removal for the Removal Action - Buildings have
been achieved, EPA will so certify in writing to FMC. This certification shall constitute the
Certification of Completion of the Removal Action - Buildings for purposes of this Consent
Decree, including, but not limited to, Section XXII (Covenants Not to Sue by Plaintiff).
Certification of Completion of the Removal Action - Buildings shall not affect FMC’s remaining
obligations except as expressly provided under this Consent Decree.

b. Completion of the Removal Action - Basing,

i. Within 50 days after FMC concludes that the Removal Action - Basins has been fully
performed and the Performance Sﬁndud&RemOVd for the Removal Action - Basins have been
attained, FMC shall schedule and conduct a pMﬁcaﬁon inspection to be attended by FM-C 1
and EPA. If, after the pre-certification inspection, FMC still believes that the Removal Action -
Basins has been fully performed and the Performance Standards-Removal for the Removal
Action - Basins have been attained, FMC shall submit a written report requesting certification to
EPA for approval, with a copy to the State, pursuant to Section XII (EPA Approval of Plans and
Other Submissions) within 30 days of the inspection. In the report, a registered professional
engineer and FMC’s Project Coordinator shall state that the Removal Action - Basins has been
completed ini full satisfaction of the requirements of this Consent Decree. The written report
shall include as-built drawings signed and stamped by a professional engineer. The report shall
contain the following statement, signed by a responsible corporate official of FMC or FMC's
Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that

the information contained in or accompanying this submission is true,
accurate and complete. [ am aware that there are significant penalties for
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submitting falsc mformatmn, including the poss:blhty of fine and
imprisonment for knowing violations.

) —

If after completion of th§ pre-certiﬁcation inspection and receipt and review of the written
| report. EPA after reasonable opportumty to review and comment by the State, determines that
R the Removal Actxon Basins or any pomon thereof has not been completed in accordance with
this Consent Decree or that the Perfonnance Standards-Removal for the Removal Action -
Basms have not been achleved, EPA wﬂl nonfy FMC in wnt:ng of the actmties that must be
|  undertaken by FMC pursuant to this Consent Decree to complete the Removat Action - Basins
_ and achieve the Performance Standards-Removal for the Removal Action - Basins. Provided,.
however, that EPA may only requm: FMC to perform such activities pursuant to this Paragraph - »
to the extent that such activities are consistent with the "scope of the removal action selected in
the Removal Action Memorandum,” as that term is defined in Paragraph 27.b. EPA will set forth
in the notice & schedule for performance of such activities consistent with the Consent Decree or
rcquifé FMC to submit a schedule to EPA for approval pursuant to Section XII (EPA Approval
of Plans and Other Submissions). _FMC.shal_l perform all activities described in the notice in
act__:ordénée wnh the specifications and schedules established pursuant to this Paragraph, subject
| t(-)- lts right to mvokcthe dispute resolution procedures set forth in Section XX (Dispute
Resolutxon); P
_Ii. IfEPA concludes, based on the initial or any subsequent report requcsung
Cemﬁcat:on of Completxon and after a reasonablc opportumty for review and comment by the
State, that the Rcmoval Actxon Basins has bccn performed in accordance with this Consent

Decree and that the Performance Standa;ds-Removal for the Removalr Action - Basins have been
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achieved, EPA will so certify in writing to FMC. This certification shall constitute the ~

Certification of Completion of the Removal Action - Basins for purposes of this Consent Decree,
i-ncluding. but not limited to, Section XXII (Covenants Not to Sue by Plaintiff). Certification of
Completion of the Removal Action - Basins shail not affect FMC's remaining obligations except
as expressly provided under this Consent Decree.

C.C l . El Q!I‘ZB l'l! . .

i. Within 90 days after FMC concludes that te OU-7 Remedial Action has been fully
performed and the Performance Standards-Remedial for the OU-7 Remedial Action have been
attained, FMC shall schedule and conduct a pre-centification inspection to be attended by FMC
and EPA. If, after the pre-certification inspection, FMC still believes that the OU-7 Rcmedml v
Action has been fully performed and the Performance Standards-Remedial for the OU-7
Remedial Action have been attained, FMC shall submit a written report requesting certification ~
_ to EPA for approval, with a copy to the State, pursuant to Section XII (EPA Approval of Plans
and Other Submissions) within 30 days of the inspection. In the report, a registered professional
" engineer and FMC’s Project Coordinator shall state that the QU-7 Remedial Action has been
‘completed in full satisfaction of the requirements of this Consent Decree. The written report

shall include as-built drawings signed and stamped by a professional engineer. The report shall
contain the follawing statement, signed by a responsible corporate official of FMC or FMC’s
Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that

the information contained in or accompanying this submission is true,

accurate and complete. [ am aware that there are significant penalties for

submitting false information, including the possibility of fine and
imprisonment for knowing violations. ' .
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If, after completion of the pre-cemﬁcatron mspectlon and recetpt and rewew of the written
“report, EPA, “after reasonable Opportumty to review and comment by the State, determines that
the OU-7 Remedial Action or any portxon thereot' has not been completed in accordance with this
Consent Decree or that the Perfonnance Standards-Remedral for the ouU-7 Remedral Action have
“not been achreved. EPA will nottfy F MC in writing of the actmtres that must be undertaken by
FMC pursuant to thts Consent Decrec to complete the oU-7 Rernedral Actron and achieve the
Performance Standards Rernedml for the 0U-7 Remedre] Actrorr. Provrded, however, that EPA

| rnay only require FMC to perform sueh actmtres pursuant to this Parag-raph to thc extent that |
| such activities are consrstent with the scope of the remedy selected in thc ROD " as thatternr ie
defined in Paragraph 27.b. EPA will set t'orth in the notrce a schedule t'or performance of such
aetrvrtres consxstent wrth the Consent Decree or reqture FMC to subnnt & schedule to EPA for
approval pursuant to Sectron XII (EPA Approvel of Pla.ns and Other Submrssxons) FMC shall
perforrn all aetmtres desenbed in the notice in accordance wrth the specrﬁcatrons and schedules
established ptu'suant to this Paragraph, subject to its nght to mvoke the dtspme resolutton
procedures set forth in Section XX (Drspute Resolutron)

‘ ii. IFEPA oonc!udec, based on the initial or any subsequent report requestmg
Certrﬁcatronof Completron and eﬁer a reasonable opportunrty for review and comment by the
State, that the OU-‘I Remedtal Action has been perforrned in accordance wrth this Consent
Dccree and that the Perforrnance Standards-Rernedial for the OU-7 Remedial Action bave been
achieved, EPA will so certify in wntrng to FMC. Thts eertrﬁcatron shall constitute the

| Certtﬁeatronot‘ Completion of theOU-?Rernedxal Action for pm-posee of this Consent Decree,
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97 :
including, but not limited to, Sectioﬁ XXII (Covenants Not to Sue by Plaintiff). Certification ot‘u
Cgmpletioﬁnﬂhe OU-7 Remedial Action shall not affect FMC'’s remaining obligations except
as expressly provided under this Consent Decree. |

i. Within 90 days alter f‘MC concludes that‘thc OU-10 Remedial Acﬁon has been fully
performed and the Performancé Standards-Remedial for the OU-10 Remedial Action have been
attained, FMC shall schedule and conduct a pre-certification inspection to be attended by FMC
and EPA. If, after the pre-certification inspection, FMC still believes that lthe’OU-lo Remedial
Action has been fully performed and the Performance Standards-Remedial for the OU-10
Rcm@ Action ha\fe been attamed, FMC shall submit a written report requesting certification ™ *
to EP)\ for approval, Lwi'th a copy to the State, pursuant to Section XII (EPA Approval of Plans
and Other Submissions) within 30 days of the inspection. In the report, a registered professional
| engincef and FMC’s Projéct Coordinator shall state that the OU-IO Remedial Action has been

completed in full sansfactxon of the requ:rements of this Consent Decree. The written report
"shall include as-built drawings signed and stamped by 2 professxonal engineer. The report shail
contam the following statement, signed by 2 respons:ble corporate official of FMC or FMC’s
Project Coordinator= |
To thn.batof my know!edge, aﬁer thorough mvat:ganon. 1 certify that
the information contained in or accompanying this submission is trus, -
- - accurate and complete, I am aware that there are significant penalties for

submitting false information, including the possibility of fine and
imprisonment for knowmg v:olauons.

If, after completion ot‘ the pre-certification inspection and receipt and review of the wnt:cn
report, EPA, after reasonable opportunity to review and comment by the State, determines that -/
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the OU-10 Remedial Action or any portion thereof has not been completcd.in accordance with

this Consent geree or that the Performance Standards-Remedial for the OU-10 Remedial Action
 have not been achieved, EPA will notify FMC in writing of the activities that must be undertaken
- by FMC pursuant to this Consent Decree to complete the OU-10 Remedial Action and achieve
the Performance Standards-Remedial for the OU-10 Remedial Action. Provided, however, that |
EPA may only require FMC to perform such activities pursuant to this Paragraph to the extent
that such activities are consistent with the "scope of the remedy selected in the ROD." as that
term is defined in Paragraph 27.b. EPA will set forth in‘the notice a schedule for performance of
such activities consistent with the Consent Decree or require FMC to sublmt ascheduleto EPA
for spproval pursuant to Scction XII (EPA Approval of Plans and Other Submissions), FMC * ~
shall perform all activities descnbed in the n&ﬁce in accordance with the specifications and
. schedules established pursuant to this Paragraph, subject to its right to invoke the dispute
resolution procedures set forth in Section XX (Dispute Resolution). '

ii. If EPA concludes, bﬁ.ie&'bn the initial or any subsequent report requesting
Centification of Completion and after a reasonable opportunity for review and comimient by the
" State, that the OU-10 Remedial Action has been performed in accordance With this Consent
Decree and that the Performance Standards-Remedial for the OU-i0 Remedial Action have been
achieved, EPA will so certify in writing to FMC. ‘This certification shall constitute the
Certification of Completion af the OU-10 Remedial Action for purposes of this Consent Decres,
including, but not limited to, Section XXII (Covenants Not to Sue by, Plaintiff). Certification of
“ Completion of the OU-10 Remedial Action shall not affect FMC's remaining obligations except

~ as expressly provided under this Consent Decree. -
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i. \!'E'h'm 90 days after FMC concludes that all phases of the Work (including O & M)
have been fully performed, FMC shall schedule and conduct a pre-certification inspection to be
attended by FMC and EPA. If, after the pre-centification inspection, FMC still believes that the
Work has been fully performed, FMC shall submit a written report by a registered professional
enginegr stating that the Work has been completed in full satisfaction of the requirements of this
Consent Decres. The report shall contain the following statement, signed by a responsible
corporate official of FMC or FMC's Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that

the information contained in or accompanying this submission is true,

accurats and comiplets. | am awars that there are significant penalties for -

submitting false information, including the possibility of fine and y

imprisonment for knowing violations.
' If, after review of the written report, EPA, after reasonable opportunity to review and comment et
by the State, determines that any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify FMC in writing of the activities that must be undertaken by
FMC pursuant to this Consent Decree to complete the Work. Provided, however, that EPA may
only require FMC to perform such activities pursuant to this Paragraph to the extent that such
activities a:gcog_sjstentwith the “scope of the removal action selected in the Removal Action
Memoranduné and the-"scope of the remedy selected in the ROD," as those terms are defined in
Paragraph 27.5. EPA will set forth in the notice a schedule for performance of such activities
consistent with the Consent Decree or require FMC to submit a schedule to EPA for approval
pursuant to Section XII (EPA Approval of Plans and Other Submissions). FMC shall perform all

activities described in the notice in accordance with the specifications and schedules established W
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therein, subject to its right to invoke the dispute resolution procedures set forth in Section XX
(Dispute Res_glgign).

ii. | If EPA concludes, based on the initial or any subsequent request for Certification of
Completion by FMC and after a reasonable opportunity for review and comment by the State,
thgt the | V’{ork has been performed in accordance with this Consent Decree, EPA will so notify
F___M_c in writing. B T

66. In the event of ﬁny action oroccmcncc during the performance of the Work which
causes ot threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an immediate threat to public health o welfire ot the environment, ~ -#
| FMC shall, subject to Paragraph 67, immediately take all appropriate action to prevent, abate, or
_ minimize such release or threat of ml@. and shall immediately notify the EPA Project
 Coordinator, or, if the Project Coordinator is unavailable, EPA's Altemate Project Coardinator.

If neither of these persons is available, FMC shall notify the EPA Region I1I Hotline st (215)

+ 814-3255. . FMC shall take such actions in consultaﬁo_;l with EPA's Project Coordinator or other
~ ‘available authorized EPA officer and in accordance with all applicable provisions of the Health
~ and Safety Plans, the Contingency Plans, and any other applicable plans or documents developed
pursuant tomconsembecree. In the event that FMC fails to take appropriate response action
as required by this Section, and EPA takes such action instead, FMC shall reimburse EPA all
costs of the response action not inconsistent with the NCP pursuant to Scction Xvil.

(Reimbursement of Response Costs). .~ »: ;.
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67. Nothing in the preceding Paragraph or in this Consent‘Decree shall be deemed to
limit any authority of the United States (a) to take all appropriate action to protect human health
and the environment or to prevent, abats, res;.:ond to, or minimize an actual or threatened release
of Waste Material on, at, or from the Site, or (b) to direct or order 'such action, or seek an order
from the Court, to protect human health and the environment or to prevent, abate, respond to, or
minimize an actual or threatened release of Waste Material on, at, or from the Site. subject to |
Section XX1I (Covenants Not to Sue by Plaintiff). -

XVII. REIMBURSEMENT OF RESPONSE COSTS

68.a. Within 30 days of the effective date of this Consent Decree, FMC shall pay to the
EPA Hazardous Substance Superfund $8.5 million, plus Interest accruing from March 1, 199% in:
reimbursement of Past Responsa Costs, by FedWire Electronic Funds Transfer (EFT or wire
transfer) to the U.S. Depar;ment of Jﬁstice account in accordance with current electronic funds -/
_ transfer procedures, referencing U.S.A.O. file number 1999V00136, the EPA Region and
Site/Spill ID # 03-bl and DOJ case number 50-11-2-372A. Payment shall be made in
accordance with instructions provided in writing to FMC by the Financial Litigation Unit of the
United States Attorney’s Offics for the Westemn District of Virginia following lodging of the |
Consent Decreex: Any payments received by the Department of Justice after 4:00 P.M. (Eastern
Standard Time}) will be credited on the next business day. FMC shall send notice that such
payment has been mads to the United States as specified in Section XXVII (Notices and
Submissions) and to the Docket Clerk (3RCOO), U.S. Environmental Protection Agency, Region

111, 1650 Arch Street, Philadelphia, PA 19103-2029.
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b. Within 30 dicxys"ot' the effective date of this Consent Decree, FMC shall pﬁy to the
EPA Hazardoys Substance Superfund $578,200.00 in reimbursement of Interim Response Costs.
Payment shall be made in accordance with the terms of payment set forth in Paragraph 68.a.
above. |
. 69. FMC shall reimburse the EPA Hazardous Substance Superfund for Future Response
Costs incurred in & manner not inconsistent with the National Contingency Plan in amounts not

to exceed $500,000 each year commencing on the date of entry of this Consent Decree. In

-accordance with the written agreement between FMC and the Virginia Department of

L

. Environmentat Quality, FMC shall reimburse the Commonwealth of Virginia o the Virginia: -
. « Department of Environmental Quality for the Commonwealth of Virginia®s future oversight cost3

incurred in & manner not inconsistent with the National Contingency Plan in amounts not to

- exceed $100,000 each year commencing on the date of entry of this Consent Decree. The
. amounts payable to EPA and the Commonwealth of Virginia as required by the preceding

. sentences of this Paragraph shall be paid to correspond with each twelve-month period until

teceipt of written notification by EPA to FMC that construction of the last removal action or OU

 which FMC performs is complete. Notwithstanding the dollar limitations of the preceding

- sentences of this Paragraph, FMC shall reimburse the EPA Hazardous Substance Superfund for

all of those Future Response Costs incurréd in & manner not inconsistent with the National
Contingency Plan which result from actions taken as an Emergency Response as provided in
Section XVI (Emergency Response) or taken as a result of a work takeover as providcd in

o fl’aragra’;:wh 104. After receipt of written notification from EPA that the construction of the last

. temoval action or OU which FMC performs is complete, FMC shall reimburse the EPA
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Hazardous Substance Superfund for Future Response Costs incurred in a manner not inconsistentu

with the Natiopal Contingency Plan in amounts not to exceed $50,000 for each twelve-month
period thereafter. In accordance with the written agreement between FMC and the Virginia
Department of Environmental Quality, FMC shall reimburss the Commonwealth of Virginia or
the Virginia Department of Environmental Quality for the Commonwealth of Virginia's future
oversight costs incurred in a manner not inconsistent with the National Contingency Plan in
amounts not to exceed $10,000 for cach swelve-month period after receipt of wntten notification
by EPA to FMC that construction of the last removal action or OU which FMC performs is
complets. For each twelve-month period, theUnited States will send FMC a bill(s) requiring .
payment of Future Response Costs that includes a cost summary, which includes direct and LS
indirect costs incurred by EPA, DOJ and its contractors on a periodic basis. FMC shall makeall
payments within 30 days of its receipt of each bill requiring payment, except as otherwise ~/
- provided in Paragraph 70. FMC shall make all payments required by this Paragraph by EFT or
wire transfer made payable to "EPA Hazardous Substance Superfind® to the Mellon Bank,
Pittsburgh, PA, ABA No. 043000261, Credit EPA Account No. 9108552, Attn: EPA, Region Il
PO Box 9108552 and referencing the Site/Spill ID # 03-D1, the DOJ case number 90-11-2-3724A,
and FMC’snamgandaddras. FMC shall sendnotioethat;mhpaymemhasbeenmade to the
United States uspeuﬁed in Section XXXVII (Notices and Submissions) and to the Docket Clerk
(3RCQO), U.S. Environmental Protection Agency, Region III, 1650 Arch Street, Philadelphia,
PA 19103-2029.

70. FMC may contest payment of any Future Response Costs under Paragraph 69 if
FMC detesmines that the United States has made an accounting ecror or ift lleges that acost
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 item that is included represents costs that are inconsiitent wnh the NCP.. Suclx-zobj.e.ction shall be
madé in writihé._ﬁtlﬁn 30 days of receipt of the bill and must be sent to the United States
pursuant to Section XXVII (Not'iée'?;lahd 'Submissi.ons). Any such objectio.nu shall specifically
. identify the contested Future Rcsponse Costs and the basis for -objection. '.In fhc eveﬁt of an
objection, FMC shall within the 30-day period pay all uricontested Future Response Costs to the
 United States in the manner described in Paragraph 69, Simultancously, FMCsha.ll establish an
interest-bearing escrow account in & federally-insured bank duly chartered in the Commonwealth
 of Pennsylvania and remit to that escrow account funds equzva!entw the smount of the contested
Future Response Costs. FMC shall send to the United States, as provided in Section XXVIE
(Notices and Submissions), notice of payment of the uncontested Future Response Costs, anda * *.
" copy of the comspondencethatestabluhumdmndstheescrowaccoum. including, but not
limited to, information containing the identity of the bank and bank account under which the
_ escrow account is established as well as a bank statement showmg the inftial balance 61’ the
escrow account. \Simdt'aﬁe'dusly with estabhshment of the escrow account, FMC shall initiate
the dispute resolution procedures in Séé;tidu XX (Dispute leutxon). If the United States
- prevails in the dispite, within five days of the resolution of the dispute, FMC shall pay the sums
due (wlthlcmwdinterut)btheUmted Statcsmmemmerdescn'bedinpmgnphso IFFMC
prevails conceminglny aspect of the contested costs, it shall pay that pomon of the costs {(plus
.aSSOCISth accrued interest) for which it did not prcvul to the Umted States in the manner
described in Paragraph 69; FMC shall be disbursed any balance of the escrow account. The:
dispute resolution procedures set forth in this Paragraph in conjunction with the procedures set
*forth in Section X (Disputé Resolution) shall be the exclusive mechanisms for resolving
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- disputes regarding FMC’s obligation to reimburse the United States for its Future Response -/
Costs. —

71. In the event that the payments required by Paragraph 68 (a) or (b) are not made as
required by this Consent Decree or the payments required by Paragraph 69 ars not made within
30 days of FMC’s receipt of the bill, FMC shall pay Interest on the unpaid balance. Any Interest
to be paid on Past Response Costs and Interim Response Costs under this Paragraph shall begin
to accrue 30 days after the eMve date of this Consent Decree. Any Interest to be paid on
Future Response Costs under this Paragraph shall begin to accrue on the date of the bill. Any
Interwttoﬁepaidunderthi: Paragraph shall accrue through the date of FMC's payment. Any
ﬁayments of Intcrest made under this Pa:agrapli shall be in addition to such other remedies or> ¢
sanctions available to EPA by virtue of FMC’s failure to make timely payments under this .
Section. FMC shall maks all payments required by this Paragraph in the manner described in

Paragraphs 68 and 69,

72. The United Statd does not assume any lﬁbﬂiw by entering into this agreement or by
virtue of any designation of FMC as EPA's authorized representative under Section 104(e) of
CERCLA. FME shall indemnify, save and hold harmiess the United States and its officials,
agents, cmploW subcontractors, o;- representatives for or from anty and all claims
or causes of acﬁon arising from, or on account of, negligent or other wrongful acts or omissions
of FMC, its qfﬁcers, directors, employees, agents, contractors, subcontractors, and any persons
acting on its behalf or under its control, in carrying out activities pursuant to this Consent Decree,

including, but not limited to, any claims arising from any designation of FMC as EPA's
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) _authorized representatives under Section 104(;) of CERCLA. Further, FMC agrees to pay the
 United States all costs it incurs including, but not limited to, attorneys fees and othet expenses

Iitigatipn and settlement arising from, or on 'ai:count of, claims made againist the United States
: ‘based on negligent or other wrongful acts or omissions of FMC, its officers, directars,

. . employees, agents, contractors,rsubconu'actors, and any persons acting on its behalf or under i

- control, in carrying out activities pursuant to this Consent Decree. The United States shall no

- held out as a party to any contract entered into by or on behalf of FMC in carrying out activiti
pursuant to this Consent Decree, Neither FMC nor any such contractor shall be considered ar
- agent of thc United States. The United States '.shall give FMC notice of any claim for which t

© United States plans to seek indemnification pursuant to this Paragraph, and shall consult with

. FMC prior to settling such claim. .-~ - S

73. Except as provided in Paragraph 74 below; FMC waives all ¢laims against the

~ United States for damages or reimbursement or for set-off of any payments made or to be mac

to the United States arising from or on account of any contract, agreement, or arrangement

' between FMC and any person for performance of Work on or relating to the Site, including, but
" not limited to, claims on account of construction delays. In addition, FMC shall indemnify and

hold harmless the United States with respect to any and all claims for damages or reimbursem

- arising ﬁ'om:oton account of any contract, agreement, or arrangement between FMC and any
 person for perforiance of Work on or relating to the Site, including, but not limited to, claim

- account of co_nstmction delays.

" 74. Nothing in this Consent Decree, including but not limited to the covenant not to

' ifi Paragraph 106 of Section XXIII (Covenants by FMC), shall in any way affect the rights, d
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or obligations _ofthe parties to the two settlement agreements between FMC and the United ~/
St.atcs dated July 18, 1991, and September 15, 1992, relating to the Site. Furthee, nothing in this
Consent Decree, including but not limited to the covenant not to sue in Paragraph 106 of Section
XX (Covéna.nu by FMC), shall constitute or effect a release, discharge or covenant not to sus

the departments, agencies and instrumentalities of the United States that were defendants in the

actions captioned mcmmwmxmnm:mmmmu. No. 90-1761 (E.D. Pa.)

(E.D. Pa.), ot their agents, predecessors or successors, or the United States, to the extent that

FMC has a claim or causs ofacﬁonagainsttheUniwdSmésbasedonthcacuoromission:g!

the foregoing entities or the failurs of the United States to fulfill or comply with its duties anft .

obligations under the settlement agreements dated July 18, 1991, and September 15, 1992.

75. No later than 15 days before commencing any on-site Work, FMC shall secure, and

 shall maintain until the first anniversary of EPA's Certification of Completion of the OU-10
Remediat Action pursuant to 63.d. of Section XV (Certification of Completion) comprehensive
‘general liability irisurance with limits of $5 million, combined single limit, and automobile
liability insurance with limits of $1,000,000, combined single limit, naming the United States as
an addmonm_n'_gga_m addition, foe the duration of this Consent Decree, FMC shall satisfy, or
shall cnsmathnmconu'amrs ot subcontractors satisfy, all applicable laws and regulations
regarding the-broﬁsioﬁ o_f worker's meon insurance' for all persons performing the Work
on behalf of FMC in furtherancs of this Consent Decrec. Prior to commencement of the Work

" under this Consent Decres, FMC shall provide to EPA certificates, declarations and binders of
such insurance and, if requested by EPA, a copy of cach insurance policy. FMC shall resubmit v
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| sueh ceruﬁcatee; declarations and binders and, if requested by EPA. copies of pollcxes each year
- on the anniversary of the eﬂ‘eeuve date of this Consent Decree Furthcr. FMC represents that the
- insurance policies referenced in the cemﬁcates, declaranons and bmders ot‘ insurance are at all
applicable times in full force and effect and at all relevant times contain all ef the i insurance terms
-.and condmons fequired by this Consent Decree i FMC dmonmtes by ev:dence sat:sfactory
to EPA that any contractor or subcontractor maintains insurance equivalent to that described
: above,ormsuraneeeoveringthesameﬁsksbmintl’esseramomt,then,mduespecttothat
contractor or subcontractor, FMC need provide only that portion of the insurance descnbed
above which is not maintained by the eontractor or subeontractor Cn
- 76. "Force majexke," for pu:posee of this Consent Decree, is defined as any event arising

" from causes beyond the control of FMC, of any entity controlled by FMC, or of FMC’s

* . contractors, that delays or prevents the performance of any obhgatmn under this Consem Decree

" despite FMC's best efforts to Fulfll the obhganon.. The reqmrement that !-'MC exercise "best

“efforts to fulfill the obhganon includes using best eﬁ‘oﬂs to mtie:pate any potennal force
. majeure event and best efforts to address the effects of any poteatial force majeure évent (1) as it
“is oceumngend(!) follovnng the potential force majeure event, such that the delay is minimized
" tothe grem;em pos:nble. "Fotee Majeure” does not include ﬁnancxal inability to eomplete
the Work ora failure to attain the Performance Standards-Removal in 2 selected removal
response action or failure to attain the Performance Standarda-Remedm! set forth in a ROD or

-
Cowro !

" ifcreased costs.
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77. 1f: any event occurs or has occurred that may delay the perfonnance of any obhganon\“
under this Consem Decree, wher.her or not caused by a force majeure event, FMC shall notify
orally EPA's .PrOJect: Coordinator or, in his or her absence, EPA's Alternate Project Coordinator
or, in the event both of EPA's designated representatives are unavailable, the Dirctor of the
Hazardous Site Cleanup Division, EPA Region II1, within 72 hours of when FMC first knew that
the event might causs a delay. Within 10 days thereafter, FMC shall provide in writing to EPA
an explanation and description of the reasons for the delay; the anticipated duration of the delay;
all actiofm taken or to be taken to prevent or minimize the delay; a schedule for implementation
of any measures to be taken to prevent of mmgate the delay or the effect of the delay; FMC’s -

L.

rationale for attributing such delay to a force majeure svent if it intends to assert such a claims - =

: andastatementastowhethet;inthcppinioﬁpfFMC.mhéventmaycmorcontribdt'epoan

endangerment to public health, welfars or the environment. FMC shall include with any notice o

all available documentation supporting its claim that the delay was attributable to 8 force

majeure. Failure to comply with the abovs requirements shail preciude FMC from asserting any
claim of force majem for that event for the period of time of mh failure to comply, and for any
additional delay caused by such failure. FMC shail be deemed to know of any circumstance of
which FMC;ang r.nnty controlled by FMC, or FMC’s contractors knew or should have known.
78£ ItEF&agwes that the delay or anticipated delay is attributable to a force majeure

event, thetxmcferpuﬁ)rmnnca of the obligations under this Consent Decree that are affected by
the force majeurs e\{entwillbccxtcndec!by EPA for such time as is necessary to complets those
obligations. An extension of the time for performance of the obligations affected by the force

majeurs event shall not, of itself, extend the time for performancs of any other obligation. if v
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EPA does not agree that the delay or anticipated delay has been or ﬁrill be caused by a force
majeure event:EPA will notify FMC in writing of its decision. If EP.A'agre'es that the delay is
- attributable to a force majeure event, EPA will notify FMC in wnung of the length of the
extension, if any, for performance of the obliﬁdﬁons affected by the fdrcc'majeure event.

79. If FMC elects to invoke the dispute resolution procedures set forth in Section XX
(Dispute Resolution), it shall do so no later than 15 days after teceipt of EPA's notice. In ;my
. such proceeding, FMC shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be caused by a force majeure event,
“that the duration of the delay or the extension sought was or will be warranted underthe |

circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and *

- that FMC complied with the requirements of Paragraphs 76 and 77 above. 1f FMC carries this

- burden, the delay at issue shall be deemed not to be & violation by FMC of the affected
obligations of this Consent Decree identified to EPA and the Court. |
80." Unless otherwise expressly provided for in this Consent Decree, the dispute
' ::esdlu'tion procedures of this Section shall be the exclusive mechanism to resolve disputes arising

" under ot with rq_pg to this Consent Decree. However, the procedures set forth in this Section
~ - “shall not appliﬁactioﬁs by the United States to enforce obligations of FMC that have not been

disputed in accordance with this Section. o e

81. Within 30 days of i4suasice of the Removal Action Memorandum for the non-time

" critical items of the Removal Action - Buildings, the Removal Action Memorandum for the

Removal Action - Basins, ROD 4 or ROD 5, FMC may refer to dispute resolution under
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Paragraph 85 the question of whether the true cost of the response action selected for the sewers
in the Removal-Action - Buildings, the response action selected for the Removal Action - Basins,
the QU-7 remedy or the QU-10 remedy as corlnputed in third calendar year quarter 1998 dollars
pursuant to the method specified in Paragraph 13.d. exceeds the respcctiv-e cost estimate
thresholds of $2.7 million third calendar year quarter 1998 dollars for the selected response
action for the sewers, $17.5 million third calendar year quarter 1998 dollars for the Removal |
Action - Basins, $13.0 miltion third calendar year quarter 1998 dollars for OU-7 and $7.8 million
third calendar year quarter 1998 dollars for OU-10, set forth in Section VI, Paragraphs 13.b.i.,

14.a.i., 15.a.i. and 16.a.i. of this Consent Decree (cosi estimate thresholds). FMC shall prevail in

"
¢

&ispute resolution on this question, and thereby be relieved of its obligation to perform the

response action in question under this Consent Decres, if and only if, it is able to demonstrate ,
that the true cost of the response action in question as computed in third calendar year quarter ~
1998 dollars pursuant to the method specified in Paragraph 13.d. will exceed the cost estimats
threshold for such response action. Except as otherwise expressly provided in this Consent

Decree, EPA's response action selection for the sewers in the Remaval Action - Buildings, the
Removal Action - Basins, OQU-7 and OU-10 shall not otherwise be subject to dispute resolution

nor shall FMC otherwise have the affirmative right to seek judicial review of the selection of the
response action for the sewers in the Removal Action - Buildings, the Removal Agtion - Basins,
OU-7 and/or OU-10, unless the response action selected by EPA does not meet the criteria set

forth in Section VI concering cost estimate thresholds and commercial, industrial, recreational

~ and conservation use, in which case FMC shall only have thoss rights, if any, accorded under

CERCLA. ' - . N
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. 82. Any dispute which arises under or with respect to ti‘lis Consent Decree shall in the
ﬁest instance bethe subject of informal negotiations between the Parties. The period for informal
negotiations shall not exceed 20 days from the time the dispute arises, unless it is modified by
written agreement of the Parties. The dispute sha!l be considered to have arisen when one Party
sends the other Party a written Notice of Dispute, -~ '

83. In the event that the Parties cannot resolve a dispute by informat negotiations under
 the preceding Paragraph, then the position advanced by EPA shall be considered Bix;ding uniess,
within 10 days after the conclusion of the informal negotiation period, FMC invokes the formal

dispute resolution procedures of this Section by serving on the United States a written Statement
- of Position on the matter in dispute, including; but not limited to, any factual data, analysisor
~ opinion supporting that position and any supporting documentation relied upon by FMC. The
Statement of Position shall specify FMC's | posmon s to whether formal dispute resolution
- should proceed under Paragraph 84 or Paragraph 85.
& Within 14 days afier receipt of FMC's Statement of Position, EPA will serve
- on FMC its Statement of Position, including, but not limited to, any factual data, analysis, or
oiainion supporting that position and all supporting documentation relied upon by EPA. EP A‘s
- Statement of Position shall include & staterent as to whether formal dispute resolution should
procesd under Paragraph 84 or 8. ‘Within seven days after receipt of EPA's Statément of
Position, FMC may submitaReply. ~ = - i "
.. - . b Ifthere is disagreement between EPA and FMC as to whether dispute
resolution should proceed under Paragraph 84 or 85, the Parties shall follow the procedures set
" forth in the Paragraph determined by EPA to be applicable. However, if FMC ultimately appeals
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to the Court to resqlve the dispute, the Court shall determine which Paragraph is applicable in
accordance with-the standards of applicability set forth in Paragraphs 84 and 85,

84. Except as provided in Paragraph 81, formal dispute resolution for disputes
pertaining to the selection or adequacy of any response action and ali oth& dispute; that are
accorded review on the administrative record under applicable principles of administrative law
shall be conducted pursuant to the procedures set forth in this Paragraph. For purposes of this
Paragraph, the adequacy of any response action includes, without limitation: (1) the adequacy or
appropriateness of plans, procedures to implement plans, or any other items requfring approval
by EPA under this Consent Decree; and (2) the adequacy of the performance of response actions
taken pursuant to this Consent Decree. Except as provided in Paragraph 81, nothing in this |~ " *
Consent Decree shall be construed to allow any dispute by FMC regarding the validity of the
provisions of any Removal Action Memorandum or ROD. . | ~

a. An administrative record of the dispute shall be maintained by EPA and shail
contain all Statements of Position, including supporting documentation, submitted pursuant to
this Section. Where appropriate, EPA may allow submission of supplemental Statements of
Position by the Partics.

5. The Director of Hazardous Site Cleanup Division, EPA Region I11 or his/her

designes, will issue a final administrative decision resolving the dispute based on the
administrative record described in Paragraph 84.a. This decision shall be binding upon FMC,
subject only to the right to seek judicial review pursuant to Paragraph 84.c. and §4.d.

¢. Any administrative decision mads by EPA pursuant to Paragraph 84.b, shall be
reviewable by this Court, provided that a motion for judicial review of the decision is filedby
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FMC with the Coust and served on the United States within 10 days of receipt of EPA's decision.
The motion shatt include a description of the matter in dispute, th; efforts made by the Parties to
resolve it, the relief requested, and the schedule, if any, within which 'mé'disput; must be
resolved to ensure orderly implementation of this Cbnscnt‘ Decrce The Umted States may file a
response to FMC's motion. | | o

d. In proceedings on any dispute 36#&:1:;&!:& this ngraph, FMC shall have the

* - burden of demonstrating that the decision of the Hazardous Site Cleanup' Division Director is

arbitrary and capricious or otherwise not in actordance with law. Judicial -l-eview-éf‘EPA's
decision shall be on the administrative record compiled pursuant to Paragraph 84.2. |
85. Formal dispute resoluition for disputes that neither pertain to the selectionor . . "=
adequacy of any response action nor are otherwise accorded review on the administrative record
‘under applicable principles of administrative law shall be governed by this Paragraph.
a. Follov#ing receipt of FMC’s Reply to EPA’s Statement of Position submitted

" pursuant to Paragraph 83, the Director of the Hazardous Site Cleanup Division, EPA Region Il
or his/her designee, will issue a final decision resolving the dispute. The Division Director's
" decision shall be binding on FMC unless, within 10 days of receipt of the decision, FMC files
with the Court ansetves on the United States a motion for Judicial review of the decision setting
forth the mattex jn dispute, the efforts made by the Parties to resolve it, the relief requested, and
' the schedule, if.ny, within which the dispuite must be resolved o ensure orderly implementation

' ofthe Consent Decree, The United States may file a response to FMC’s motion.
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b. Notwithstanding Paragraph I of Section I (Background) of this Consent Decree,d

judicial reviewtof any dispute govemed by this Paragraph shall be governed by applicable
p.rinciples of law.

86. The invocation of formal dispute resolution procedures under this Section shall not
extend, postpone or affect in any way ény obligation of FMC under this Coasent Decree unless
EPA or the Court agrees otherwise or unlesa expressly provided in this Consent Decree.

87. Stipulated penalties with respect to any matter disputed under this Section XX
(Dispute Resolution) shall continue to accrue but payment shall be stayed pending resolution of
the dispute as providgd m Pa;agraph 96. Notwithstanding the stay of payment, stipulated
penalties shall accrus from the first day of noncompliancs with any applicable provision of this "+
Consent Decree. In the event that FMC does not prevail on the disputed issue, stipulated |
penalties shall be assessed and paid as provided in Section XXI (Stipulated Penalties). ~

88. FMC shall be liabls for stipulated penalties in the amounts set forth in Paragraphs 89
" and 90 to the United States for failure to comply with the requirements of this Consent Decree
specified below, unless excused under Section XIX (Force Majeure). "Compliance” by FMC
shall include completion of the activities under this Consent Decres or any work plan or other
plan approved under this Consent Decree identified below in accordance with all applicable
requirements of law, this Consent Decree, and any plans or other documents approved by EPA
pursuant to this Consent Decree and within the specified time schedules established by and

approved under this Consent Decree.
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89, a The fqllowing stipulated penalties shall accrue per violation per day for any
noncompliance _l_t_!,_entlﬁed in this Paragraph 89, Subparagraph b: -
E l E l :l ! [l E D E‘ » l E] [ l. ;' .

$3,000 | st through 14th day
$5,500 15th through 30th day
$7,500 31st day and beyond

_ | b. Failure to comply with requirements of Section VI (Ieiple:ﬁehtauen of
Removal Actions and Remedml Actions), Section VII (Performance of the Work By FMC),
: Sectlon IX (Quahty Assurance, Sampling, and Data Analysis), Section XII (EPA Appmval of
Plans and Other Submxssxons), Sectxon XVl (Bmergency Response) and Pa.ragraph 68(a) nnd (b) .
of Sectxon xXvil ('Reunbursement of Response Costs).
90. a. The followmg supu.!ated penalties shall accrue per v:olanon per day for a.ny
noncompliance identified in this Paragraph 90. Subparagmph YO "
P.:nnllx.&rlmlnnnnlnnax ' Emo.d.nﬂﬂnmnmnhm

~'$500 lstthroughMthday
7150 7 1sththrough 30th day
s:.soo | 7 31stday and beyond

b. Failure to submit adequate or nmely reports puxsuant to the reqmrements of

| Secuon.V (General Provisions), Section XI (Reportmg Requxrements). Section XIV (Assurance
of Ab:hty to Complete Work) and. except as provnded in Paragraph 89(b). faxlure to rexmbmse
o response eosts ot‘ the Umted States undet Sectzon XVII (Retmbwsement of Response Costs)
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91.a. Inthe event that EPA assumes performance of a portion or all of the Work

pursuant to Pasagraph 104 of Section XXII (Covenants Not to Sue by Plaintiff), FMC shall be
liable for a stipulated penaity according to the amount set forth below:

or any portion of the Work for:

Removal Action - Buildings $298,000
Removal Action - Basins The greater of $336,000 of 2% of the
‘ RAP estimate in Paragraph 14.a.i. of
this Consent Decres
QU-7 ROD Work The greater of $260,000 or 2% of the
' ROD estimate in Paragraph 15.a.i. of
this Consent Decres
OU-10 ROD Work The greater of $156,000 or 2% of the
ROD estimate in Paragraph 16.a.i. of
this Consent Decree oo’
Any other Work not specifically identified above = 2% of EPA's costs
b. In the event that FMC is not obligated to do the work under Paragraph 13.b,, 14.a,,
15.. or 16.2,, and FMC does not elect to do the work under Paragraph 13.¢.i, 1464, 15,6, or
16.b.i., and as a result EPA performs work that FMC is not obligated to conduct or did not elect
to conduct under this Consent Decree, FMC will not be liable for stipulated penalties under this
Paragraph - | _
92. All penalties shall begin to accrus on the day after the complete performance is due
or the d;;y a violation occun.and shall continue to accrus through the final day of the correction
“of the nonco.mplianca ot completion of the activity. However, stipulated penaltics shail not
accrue: (1) with respect to a deficient submission under Section XII (EPA Approval of Plans and

Other Submissions), during the period, if any, beginning on the 31st day after EPA’s receipt of

AR200120



118

such '_submission‘ unﬁl the date that EPA notifies FMC of any deficiency; (2) with rﬁSpect toa

gigcision by th&Dlrector of the Hazardous Site Cleanup Divisi?n. EPA Region III, under

- Paragraph 84 or 85 of Section XX (Dispute Resolution), during the period, if any, beginning on

the 21t day afier the date that FMC’s Reply to EPA's Statement of Position is received until the

| date that the Director issues  final decision regarding such dispute; or (3) with respect to judicial

review by this Court of any dispute under Section XX (Dispute Resolution), during the period, if

any, begiqning on the 31st day after the Court's receipt of the final submission regarding the

-dispute until the date that the Court issues & final decision regarding such dispute. Nothing

herein shall prevent the simultancous accrual of separate penalties for separate violations of this

 Consent Decree. | o o Bt
93. Following EPA's determination that FMC has failed to comply with a requirement

of this Consent Decree, EPA shall give FMC written notification of such failure and describe the

. noncompliance. EPA may send FMC a written demand for the payment of the penalties.

However, penaltics shall accrue as provided in the preceding Paragraph 92 from the date when

the violation first occurred. |

| 94. All penalties accruing under this Section shall be due and payable to the United

- States within-30 days of FMC's receipt from EPA of a demand fo;' payment of the penalties,

- unless FMC invokes the dispute resolution procedures under Sectioh XX (Dispute Resolution).

All payments o the United States under this Section shall be paid by FMC by EFT or wire

. transfer mads payable to "EPA Hazardous Substance Superfund” to the Mellon Bank, Pittsburgh,

PA, ABA No. 043000261, Credit EPA Account No. 9108552, Attn: EPA, Region III, PO Box

9108552 and referencing the Site/Spill ID # 03-D1, the DOJ case number 90-11-2-372A, and
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FMC’s name and address. FMC shall send notice that such ﬁayﬁaent has been made to the
United Stateyasspecified in Section XXVII (Notices and Submissions) and to the Docket Clerk
(3RCOO), US. Environmental Protection Agency, Region IIT, 1650 Arch Street, Philadeiphia,
PA 19103-2029. |
95. The payment of penalties shall not alter in any way FMC’s obligation to complete
the performance of the Work required under this Consent Decree.
96. Penalties shall continue to accrue as provided in Paragraph 92 during any dispute
resolution period, but need not be paid until the following:
~ a If the dispute is resolved by agreement or by a decision of EPA thatisnot -
appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15 *
days of the agreement or the receipt of EPA's decision or order; J
b. If the dispute is appealed to this Court and the United States prevails in whole
or in part, FMC shall pay all accrued penalties determined by the’Coun to be owed to EPA
within 60 days of receipt of the Court's decision or order, except as provided in Subparagraph ¢
below;or
. If the District Court's decision is appealed by cither Party, FMC shall pay all
accrued penalﬁg_detuminedby the District Court to be owing to the United States into an
inwm-beuing;qﬁpw account within 60 days of receipt of the Court's decision or order.
Penalties shall be paid into this account as they continue to accrue, at least every 60 days. Within
1S days of receipt of the final appellate court decision, the escrow agent shall pay the balance of

the account to EPA or to FMC to the extent that they prevail.
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97. a. If FMC fails to pay stipulated penalties when due, the United States may institute
proceedings.tq collect the penalties, as well as Interest. FMC shal] ﬁ#y Interest on the unpaid
‘ ,l;alance, which shall begin to accrue on the date of demand made pursuam to Pmph 94,
- b. Nothing in this Consent Decree shall be construed as prohibiting, altering, or
_ in any way limiting the ability of the United States to seek any other femedies ot séﬁctions
available by virtue of FMCs violation of this Decree of of the statutes and regulations upon
which it is based, including, but not limited to, penalties pursuant to Section 122(1) of CERCLA.

© -, Provided, however, that the United States shall not seek civil penalties pursuant to Section 122(1)

- ‘of CERCLA for any violation for which a stipulated penalty is provided herein, except in the

- éase of a willful violation of the Consent Decree. T T -

98. Notwithstanding any other provision of this Secéom the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Consent Decree, U ¢ o |

| XXII. COVENANTS NOT TO SUE BY PLAINTIFF

99.  In consideration of the actions that will be performed and the payments that will
‘be made by FMC under the terms of the Consent Decree, and except as specifically provided in
 Paragraphs 100, 101, and 103 of this Section, and except as specifically provided in this

Paragraph 99; the United States covenants not to sue or take administrative action agaiast FMC

*

pursuant to Sections 106 and 107(a) of CERCLA relating to the Site. The covenant not to sue for

* Past Response Costs and Interim Response Costs shall take effect upon the receipt by EPA of the

" payments required by Paragraphs 68(s) and (b). The covenant not to sue for each Future

© ' Response Cost(s) payment shall take effect upon the receipt by EPA of each such payment
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required by ng!'aph 69. The covenant not to sue for each respective removal action and OU -/

shall take effect upen Certification of Completion of that removal action or OU. The covenant

not to sue for the Site shall take effect after EPA has issued the Certifications of Completion of
the Removal Action - Buildings, Removal Action - Basins, OU-7 and OU-10 pursuant to

Paragraph 65 (a. - d.). These covenants not to sue are conditioned upon the satisfactory

performance by FMC of its obligations under this Consent Decres. These covenants not to sue

extend only to FMC and do not extend to any othér person.

100. United States' Pre-certification Reservations, Notwithstanding any other provision
of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice
to, the right to institute proceedings in this acﬁon or in a new action, or t0 issue an administrative »
- order seeking to compel FMC (2) to perform further response actions relating to the Site or (b) to

reimburse the United States for additional costs of response if, prior to Certification of ~
Completion of each respective removal action or OU by EPA pursuant to Paragraphs 65.a.-d.:
(1) conditions at the Site, previously unknown to EPA, are discovered, or
(2) information, previously unknown to EPA, is received, in whole or in
part,

- and these previously unknown conditions or information tdgether with any other relevant
information indicata that the response actions performed or to be performed are not protective of
human health or the envmnment. | _

101. United States' Post-certification Reservations, Notwithstanding any other
provision of this Consent Decree, the United States reserves, and this Consent Decres is without

prejudice to, the right to institute proceedings in this action or in a new action, or to issue an Y,
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‘administrative order seeking to compe! FMC (a) to perform further response actions relating to
th? Site or (R).3Q reimburse the United States for additional costs of response if, subsequent to
 Certification of Completion of each respective removal action or OU by EPA pursuant to
Paragraphs 65.a.-d.:
| (1) conditions at the Site, previously unknown to EPA, are discovered, or
(2) information, previously unknown to EPA, is received, in whole or in
part, |
and these previously unknown conditions or this information together with other relevant
. information indicate that the response actions performed are not protective of human health or
the environment. A R o : . v
102. For purposes of Paragraph 100, the information and the conditions known to EPA
shall include onty that information and those conditions known to EPA as of the date the relevant
Removal Action Memorandum or ROD was signed and set fort!} in that Removal Action
Memorandum or ROD for the Site and/or the administrative record supporting that Removal
‘Action Memorandum or ROD. For purposes of Paragraph 101, the information and the
conditions known to EPA shall include only that information and those conditions known to EPA
as of the date of Certification of Completion of the relevant response action and set forth in the
- -relevant Removal Action Memorandum or ROD, the administrative record supporting that
- Removal Action Memorandum ot ROD.’the'post-Removal.' Action Memorandum or post-ROD
administrative record for the relevant Removal Action or ROD, or in any information received by

EPA puksuant to the requirements of this Consent Decree prior to Certification of Completion of

- - the relevant response action. - _ -
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103. General reservations of rights. The covenants not to sue set forth above do not

pertain to any-matters other than those expressly specified in Paragraph 99. The United States

v/

reserves, and this Consent Decree is without prejudice to, all rights against FMC with respect to
all other matters, including but not limited to, the following: |
a. claims based on a failure by FMC to meet a requirement of this Consent
Decree;
b. liability arising from the past, present, or future disposal, release, or threat of
releass of Waste Materials outside of the Site;
c. liability for future disposal of Waste Material at the Site, other than as.
provided in the Response Action Plans, the RODs, the Work, or otherwise ordered by EPA; "
d. liability for damages for injury to, destruction of, or loss of natural resources, |
and for the costs of any natural resource damage assessments; - ' ~
‘e. criminal liability;
f. liability for violations of federal or state law which occur during or after
implementation of the selected response actions; and |
g. liability, prior to Certification of Completion of a response action, for
additional response actions that EPA determines are necessary to achicve the Performance
Standards-Removal of that selected removal response action or that EPA determines are
necessary to achieve the Performance Standards-Remedial in that ROD, but that cannot be
required pursuant to Paragraph 27 (Modiﬁ_cation of the Work).
104, Work Takeover, In the event EPA determines that FMC has ceased

implementation of any portion of the Work, is seriously or repeatedly deficient or late in its Y
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performance of the Work, or is implementing the Work in a mhﬁnei- which may cause an
endangermentto human health or the énvironment, EPA may assume the p&fonﬁance of all or
any portions of the Work as EPA determines necessary. FMC may invoke-the procedures set

... forth in Section XX (Dispute Resolution), Paragraph 85, to dxspute EPA': dctemunatxon that
- takeover of the Work is warranted under this Paragraph.

10S. Notwithstanding any other provision of this Consent Decree, the United States
' retains all authority and reserves all rights to take any and all response actions authorized by law.
XXII COVENANTSRY EMC o

| 1106. Covenant Notto Sue." Subject to the reservations in Paragraphs 74 and 107, FMC |
* hereby covenants not 1o sue and agrees not to assert any claims or causes of action against the-. ~
United States with respect o the Site and Past, Interim and Future Response Costs as defined in
- this Consent Decree, including, but not limited to: |

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through
CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency or |
instrumentality of the United States under CERCLA Sections 107 or | 13 relazed to the Site; or

c. any claims arising out of response activities at the Site, including claims based on
EPA's sclection of response actions, oversight of response activities or approval of plans for such
" activities. . ‘ | _ |

'107.a. FMC reserves, and this Consent Decree is without prejudice to, claims against the
United States, subject to the provisions of Chapter 171 of Title 28 of the United States Code, for
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money d??"age.’ for injury or loss of property or personal injury or death caused by the negligent
or wrongful a¢{ or omission of any employes of the United States while acting within the scope
c;f his office or employment under circumstances where the United States, if a private person,
would be liable to the claimant in accordance with the law of the placs whers the act or omission
occurred. However, any such claim shall not include a claim for any damages caused, in whole
or in part, by the act or omission of any person, including any contractor, who is not a federal
employee as that term is defined in 28 U.S.C, § 2671, nor shall any such claim include a claim
based on EPA's selection of response actions, or the oversight or appmval of FMC's plans or
activities. The foregoing applies only to claims which are brought pursuant to any statute other
than CERCLA and for which the waiver of sovereign immunity is found in a statuts other than
CERCLA. | |
b. FMC reserves, and this Consent Decree is without prejudice to, all defenses which - ~

.FMC may have with respect to the maters reserved by the United States in Paragraph 103 and all
rights which FMC may have against any Potentially Responsible Parties (PRPs) with respect to
" such matters, | '

108. Nothing in this Consent Decree shall be deemed to constitute preauthorization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 96i1,0r 40 C.F.R.
§ 300.700(d 2 |

109. Waiver of Claims Against De Micromis Pacties,

a. FMC agrees nottbasscrtany claims andtowaiveal;claim: or causes of action that it
may‘ have for all matters relating to the Site, including for contribution, against any person where

the person’s liability to FMC with respect to the Site is based solely on having arranged for W,
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. disposal or treatment, or for transport for disposal or treatment, of hazardous subetances at the
Site, ot havipg gccepted for transport for disposal ot treatment of hazardous substances at the
. Site, if the materials contributed by such pei'sen to the Site containing hazirdous substances did
~ - not exceed the greater of (i) 0.002% of the total volume ‘of waste at the Slte or(ii) 110 gallons of
liquid materials or 200 pounds of solid matena.ls ‘
*-._b. This waiver shall not apply to any claim or cause of action egainsf any eerson
* meeting the above criteria if EPA determines that the materials contributed to the Site by such
person contributed or could contribute sighificantly to the costs of response at the Site. This
- waiver alse shall not apply with respect to any defense, claim, or cause of action that FMC may
‘have against any person if such person asserts 8 claim or cause of action releﬁﬁg totheSite . *
‘against FMC. Further, this waiver shall not apply 1o any claim o cause of action referred to in

. Paragraph 74 sbove. - A o

110, Except s provided i Paragraph 109 (Waiver of Clsims Against De Micromis
Parties), nothmg in this Consent Decree shall be construed to create any nghts in, or grant any
" cause of action to, any person nota Party to dus Consent Decree The precedmg sentence shall
not be constmedtowaive or nulllfy any nghrs that any person nota ugnatory to this decree may
have under apphca.bte law. Bxcept as prov:ded in Paragraph 109 (Wuvcr of Clauns Aga.mst De
Micrormis Parties), each ot‘ the Parues expressly reserves eny und all nghts (mcludxng but not -
" _ limited to, a.ny nght to contnbuuon). defenses, clmms, demands. and eatises of sction which each
| Pa.rty may ha.ve w:th respect to tny matter transacnon. or occurrence relatxng in my way to the

Site against any person not a Party hereto.
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111. The Parties agree, and by entering this Consent Decree this Court finds, that FMC
is entitled, as.afthe effective date of this Consent Decree, to protection from contribution actions
or claims as provided by CERCLA Section 113(f(2), 42 U.S.C. § 9613(6)(2), for matters
addressed in this Consent Decree, Matter; addressed in this Consent Decree are: Work actually
performed by FMC; Past Response Costs of the United States; Interim Responsa Costs of the
United States; work associated with all prior response actions conducted at the Site; and Future
Response Costs of the United States.

112. FMC agrees that with respect to any suit or claim for contribution brought by it for
matters related to this Consent Decres it will notify the United States in writing no later than 60

-

days prior to the initiation of such suit or claim. s

113. FMC also agrees that with respect to any suit or claim for contribution brought 7
against it for matters related to this Consent Decree it will notify the United States in writing ~
within 10 days of service Qf the complaint on FMC. In additioq.‘_ FMC shall notify the United
States within 10 days of service or receipt of any motion for summary judgment and within 10

" days of receipt of any order from a court setting a case for trial. B

114. In any subsequent administrative or judicial proceeding initiated by the United
States for injqqctivq relief, recovery of response costs, or other appropriate relief relating to the
Site, FMC sha!.l not assert, and may not maintain, any defense or claim based upon the principles
of waiver, s judicata, collateral estoppel, issue preclusion, ciaim-splining, or other defenses
based upon any contcntxon that the claims raised by the United States in the subscqur.nt

proceeding were or should have been brought in the instant case; provided, however. that nothing

N
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in this Paragraph aﬁ'ects the enforceability of the covenants not to sue set forth in Section XXIi

(Covenants Not to Sue by Plaintiff). -

__ XXV. ACC.EES.IQ.MEQRMAI[QM
| lS FMC shall provide to EPA, upon request, copies of all documents and information
within i its _possess:on or centrol qr_that of its contractors or agents relating to activities at the Site
or to the implementation of this Consent Decree, including, but not limited to, sampling,

gnalys_is,_ chain of custody _rec_ords, manifests, trucking logs, receipts, reports, sample traffic

reqting, correspandence, or other documents or information related to the Work. FMC shall also
~ make available to EPA for purposes of investigation, information gathering, or testimony, its. .
| _employees, agents, or‘representatives withk.no@ledge of relevant facts concerning the ~r
| performance of the Work. | |

116.2. FMC may assert business confidentiality claims covering part or all of the

_ documents or infonnationsubmitt_ed to EPA under tlus Consent Decree to the extent permitted‘

by and in accordance with Seetio_n.'lodl_(e)(fl)_of CERCLA,42USC. § 960-4(e)(7), and 40 C.F.R.
§2.203(b). Documents or information determined 1o be confidential by EPA will be afforded the
protection specified in 40 C.F.R. Part 2, Subpart B. Ifno c!aimj of confidentiality accompanies
documents or information when they are submitted to EPA or if EPA has notified FMC that the

~ documents o information are not confidential under the standards of Section 104(eX7) of

CERCLA, the public may be given access to such documents or information without further

* b. FMC may assert that certain documntents, records and other information are

privileged under the attorney-client privilege or any other privilege recognized by t‘edera! law. If
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FMC asserts such a privilege in lieu of providing documents, it shall provide EPA with the ~
following: (1)-the title of the document, record, or information; (2) the date of the document,
record, or information; (3) the name and title of the author of the document, record, or
information; (4) the name and title of each addressee and recipient; (5) a ;:lcscription of the
contents of the document, record, o information; and (6) the privilege asserted by FMC.
However, no documents, reports'or other information created or generated pursuént'to the
requirements of the Consent Decree shall be withheld on the grounds that they are privileged.
117. No claim of confidentiality shall be made with respect to any data, including, but
not limited to, ail sampling, analytical, monitoring, hydrogeologfé. scientific, chemical, or |
engineering data, or any other documents or information evidencing conditions at or around the ™% .
Site. | o
118. Unless otherwise agreed in writing by EPA at its sole discretion, until 10 years
after FMC’s receipt of EPA's notification pursuant to Paragraph 65.e. of Section XV
(Certification of Completion), FMC shall preserve and retain all records and documents now in
its possession oi control or which come into its pdssession or control that relats in any manner to
the performanca of the Work ot liability of any person for response actions conducted and to be
conducted atthq_SItq regardless of any corporate retention policy to the contrary. Until 10 years
after FMC"s receipt of EPA's riotification pursuant to Paragraph 65.e. of Section XV
tCe:ﬁﬁcaﬁon of Completion), FMC shall also instruct its contractors and agents to preserve all
documents, records, and information of whatever kind, nature or description relating to the

performance of the Work. ' -
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119. At the conclusion of this document retention period, FMC shall notify the United

States at least 90 days pnor to the destruction of any such records or documents, and, upon
request by the United States, FMC shall deliver any such records or documents to EPA. FMC
'. 'may assert that certain documents._;eeords and other information are privileged under the
attorney-client pﬁvilege or any other privilege recognized by federal law. 'If FMC asserts such a
privilege, it shall provide EPA with the following: (1) the title of the document, record, or
information; (2) the date of the document, record. or mfomxation, (3) the name and title of the
-author of the document, record, or infonnauon, (4) the name and title ofeach addrecsee and
recipient; (5)a description of the subject of the document, record, or mformatxon. and (6) the
privilege asserted by FMC. However, no documents, reports or other information created or .t
generated pursuant to the requirements of the Consent Decree shall be mthheld on the grounds
st they are pnvxleged. : . L

120. FMC hercby certifies individually that, to the best of its knowledge a.ud belief, after
thorough inquiry, it has not altered, mutilated, dwcarded. destroyed or otherwm dxsposed of any
" records, documents or other information relating to m potential liab:hty regardmg the Site since
"notification of potential liability by the United States or the State or the filing of suit agamst it
rega.rdmg theSxteandthat it has fully complsed thh any a.n.d all EPA requests for mformanon
pursuant bSecnon 104(c) and 122(e) of CERCLA, 42 U.S.C. § 9604(¢) and § 9622(e). and
Section 3007 of RCRA, 42 U.S.C. § 6927.

XXVIL HQIIQES.AHD.SLIBMS.SIQNS
121. Whenever, under the terms of this ConsentDecree, written notice is reqmzed to be

given or a report or other document is required to be Sent b'y one Party to‘ another. :t shall be
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directed to the ilfdividuals at the addresses specified below, unless thdse individuals or their ~
successors gwemuce of a change to the other Party in vi«riting. “All notices and submissions
shall be considered effective upon receipt, unless otherwise provided. Written notice as specified
herein shall constitute complete satisfaction of any written notice requireﬁient of the Consent
Decree with respect to the United States, EPA, and FMC respectively.
Ax to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-11-2-372A : _
md “ - - , .

Wayne R, Walters, Esq.

Senior Assistant Regional Counsel (3RC41) "/
U.S. Environmental Protection Agency :

Region III

1650 Arch Street

Philadelphia, Pennsylvania 19103

Asto EPA:

Bonnie Gross (3HS23)

EPA Project Coordinator

U.S. Environmental Protection Agency
RegionlIK - - - =

1650 Arch Streeth-

Philadelphia; Pennsylvania 19103
Asto FMC: '

William G. Cutler
FMC Project Coordinator

1735 Market Street, 19* Floor
Philadelphia, Pennsylvania 191_ 03
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John F. Stillmun, Esquire
Environmental Counsel

FMC Corporstionr
1735 Market Street, 19“‘ Floor

Philadelphia, Pennsylvania 19103

XXV, EEEECTIVE AND TERMINATION DATES
122. The effective date of this Consent Decree shall be the date upon which this
~ Consent Decree is entered by the Court, except as otherwise provided herein. Wheo FMC
* believés that the Work specified in the Consent Decree has been completed and the Urited States
has been reimbursed by FMC for applicable expenses under Section XVII of this Consent:
Decree, FMC may petition the United States for agreement 1 terminate this Conseat Decree. If
the United States acoepts the petition, the United States and FMC shall jointly pettion the Cout
_ for teroﬁnation of the Consent Decree If the United States rejects the petition, it shall explain its

. reasons in writing, and the dispute resolution procedures of Section XX shall apply. Termination

shall not affect the provisions of Sections XXII, XXIII and XXIV.

XXIX. BE[ENJIQH.Q.E..EJBISD[EIIQH
.. 123. Thxs Comretmnsjurisd:ction over boththe subject matter of this Consent Decree
and FMC for the duration of the performance of the terms and provisions of this Consent Decree
for the pm-poseofembhng exther of t.he Parues to apply to the Court at any time for such further
order, di:ecﬁom lndrehefu may be necessary or eppropriate for the construction or
modxﬁcat:on ot‘ t!us Consent Decree. orto eﬁ'ecmate or enforce eomphance with its terms or to

~ resolve dlsputes in accordance with §eetxon XX (Dispme l?_.esolunon) hereof.
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124, The following appendices are attached to and iﬁcorpbrated into this Consent

Decree:
“Appendix A" is the Sits Map
“Appendix B is a map of future land use adapted from the North American Realty
Study
“Appgndix Ctis UA(';) [11-90-12-DC, together with the Second Modification to UAO II-
90-12.DC
- “Appendix D" is UAO I11-91-48-DC

125. FMC shall propose to EPA its participation in the community relations plan to be
developed by EPA. EPA will determine the appropriate role for FMC under the Plan. FMC shall
also cooperate with EPA in providing information regarding the Work to the public. As
requested by EPA, FMC shall participats in the preparation of such information for
disscmination to the publie and in public meetings which may be held or sponsored by EPA to
explain activities at ot relating to the Site.

126, Schedules specified in this Consent Decres for completion of the Work may be
modified by agreement of EPA and FMC. All such modifications shall be made in writing.

127. Except as provided in Paragraph 27 (Modification of the Work), no material

modifications shali be made to the provisions of this Consent Decree without written notiﬁcationu
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to and writtea approval of the United States, FMC, and the Court. Modifications to any of the

work plans epproved by EPA under this Consent Decres that do not materially alter the
requirements of those documents may be made by written cgrccmcnt between EPA and FMC.
128. Nothing in this Decree shall be deemed to altcrthe Court's' powcr to enforcc
supervise or approve modifications o this Consent Decree.
129. ThisConscntDccrccshalIbelodgcd mththecomforapmodofmt lessthanSO

*days for public notice and comment in accordance with Section 122(d)(2) of CER.CLA. 42
U.S.C. § 9622(d¥(2), and 28 CF.R. § 50.7. The United Stam peserves thc right to withdraw of-

withhold its consent if the comments regarding the Consent Decree disclose factsor - ° ¢
considerations which indxcatcthattheCcnscntDccrcc is inappropriatc, imptopcr. or inadequate,
FMCconsentsmthccnnyofthisConscntDccrcemﬂ:omﬁrdmncucc.

130. IffounyreasontthcmtahoulddcchnemlpprovetbisConscntDecrceinthe
form prcscntcd.th.lslgrccmcmisvcidab!cuthcsclc&scrcuonofextheerymdthcwrmsof
the agreement may not be used as evidence in any litigation between the Parties.

XxXxav., SIGNATORIES/SERVICE

131. , Eackundcmgncd representative of FMC and the Asszstant Attorney General for
the Envxmnmcnt_mdﬂamd Resources Division of the Dcpamncntoﬂustxce certifies that he or
shcisﬁdlycuthoﬁudbentuhtothcﬁcmsmdcondxﬁomofﬁisanscmbccmmdm

exccutc and lega.lly bind such Party to this document.
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132, Mhuabwmhomuemd&s&mmwm&matsq
chalfenge amy provision of ths Consent Decroa unless the Usited Staes has notified FMC (o
writing that it no langer supports entry of the Consent Decree.

133, mc.mm.onmmwﬁmmmmmu
mmnmdm@mhmm»wmambymﬂmmmd
FMCwimmpeﬂblﬂmm;ﬂdngmduormhﬁng.tomh&nmnm FMC hereby
awzﬁwmb&nmﬁdwwﬂwymmmﬂ;@mmm&h
Rule 4 of the Federal Rules of Clvil Procedure and asy spplicable local rules of this Court;
indudin&lmmlimiudta.mohmm

soonnsntnnﬂal_/m‘lop Eeto- 27 /

(Yoree =
“United-States District Judge
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13.2 As provided by the Order, EPA expressly reserves its right
to disapprave of work performed by the Respondent and resaerves

- its Tight to request or require that the Respondent perform

. response actions in addition to those required by this order. In
the event that the Respondent declines to perform such additional
actions, EPA reserves the right to undertake such actions and
seeX reimbursement of the costs incurred. EPA retains the
authority to take enforcement actions, including actions for
monetary penalties, for any viclation of law, regulation, or of
this Order. Such enforcement actions may include actions for
vioclations of this Order pursuant to Sactions 106(b) (1) and’
113(b) of CERCLA, 42 U.8.C. §§ 9606(b) (1) and 9613(b). Failure
to comply with this Order or any portion hereof without :
sufficient cause also may subject Respondent to civil penalties
of up to $25,000 a day and/or punitive damages in an ancunt up to
three times the amount of any ccoats incurred by the United States
.48 a result of such failure, pursuant to Sactions 106{b) and
107(c) of CERCLA, 42 U.8.C. §§ 9606(b) and 9607(c). In sddition,
EPA reserves the right to undertaks removal and/or remedial
actions at any tinme that such actions are appropriate under the: .
NCP and to seek reimburssment for any costs incurred.

14.1 The Respondent, through its Project Coordinator, shall
notify EPA of any delay or anticipatad delay in achievi
compliance with any requirement of this Order. Such notification
'shall be made verbally as scon as possible, but not later than
two (2) business days after Respondent becomes avare of any such
delay or anticipated delay and writing no later than seven (7)
.days after the Respondent becomes awars of such delay or - -
anticipated delay. ' Tha written notice shall cdescribe fully the
nature of the delay, the reasons the delay i{s beyond the
Respondant's control, if appropriate, the actions that have.
and/or will be taken to mitigate, prevent and/er minimize further
delay, the anticipated le of the delay and the timetables
according -ta vhich the actions to mitigate, prevent and/er

‘‘minimize the delay vill be taken. The Respondent shall adopt all.
*’," reasonablmmeasures ‘to ‘avoid or minimice any such delay.

15.1 - Nothing in this Ordof,hhall'constltutn or be construsd as a
releass from any claim, cause of action or demand in lav or
equity against any person, :;gn,ﬂpartnqup{p,ug:_cPtporaFLQn not

4 . cor
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bound by this Order for any liability it may have arisin out of
or relatifig in any way to the gensration, storage, trcntg.nt,
handling, transportation, release, or dispcosal of any hazardous
substances, hazardous wastes, pollutants, or contaminants found
at, taken to, or taken from the 3its.

15.2 This order does not constitute any decision on
prsauthorization of funds under Section 111(a)(2) of CERCLA, 42
U.S.C. Section 9611(a)(2). .

 XVI. QTHER APPLICABLE LAWS

16.1 All actions required to be taken pursuant to this Order
shall ke undertaken in accordance with the requirements of all
applicable local, state, and Federal laws and regulations, as
required by the NCP. - ' _ _

16.2 Compliance with this Order shall not relieve Respondent of .
the duty to comply with any Federal, state or local law except as-.
axpressly provided in CERCLA, the NCP, or this Order.

"/
XVII. EFFECTIVE DATR AND SURSEQUENT MODIFPICATION

17.1 The effective date of this Order shall be the date on which
it is received by the Respondent.

17.2 Any zeports, plans, specifications, schedules, or othar
-submissions required by this Order are, upon approval by EPA,
incorporated into this Order. Any non-compliance with such EPA
approved reports, plans, specifications, schedules, or othesr
subnissions shall be considered non-compliance with the
requirenents of this Order. : SR

17.3 No-informal advice, guidance, suggestions or comzents by
EPA regarding reports, plans, specifications, schedules, or other
subnissiongg by the Respondent or the requireaents of this order
will be conitrued as relieving the Respendent of its chbligation
to cbtain formal approval when required by this Order.

XVIZIX. LIABILITY OF THE UNITED STATES GOVERNMENT

18.1 Neith‘r the United States Government nor any agency
thereof shall be liable for any injuries or damages to persons or .

AR200140
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property resulting from acts or omissions of Respondent, or of
its employess, agents, servants, receivers, guccessors, or
assigns, or of any persons, including, but not limited to firms,
corporations, ‘subsidiaries, contractors, or censultants, in
carrying ocut activities pursuant to this Order, nor shall the
United States Government or any agency thereof be held as a party
to any contract entered into by Respondent in carrying cut
activities pursuant to this Order. : L o :

 XIX. CERTIFICATION OF COMPLIANCE

19.1 Any notice, report, certification, data presentation, or

. other document submitted by Respondent under or pursuant to this

-Order, which discusses, describes, demonstrates, or supports any
- 2inding or makes any regresentation concerning Respondent's
compliance or non-compliance with any requirement(s) of this

Order shall be certified by & corporate officer of the -

Respondent. : ‘ .

19.2 The certificaticn required by paragraph 19.1, above shall “
be in the following form: e .

| ®I certify that the informaticn contained in or
accompanying this (specify type of submission) is
true, accurate and complete.® - o .

~ Signature:
74 Name(print) i
Title:

XX. QPPORTUNITY TO CONFER WITH
EPA_AND NOTICE OF INTENTION TO COMPLY

20.1 Not latar than thres (3) business days after the effective

date of tiufs Order, PMC may confer with EPA to discuss this

order. BSuglk conference is not an adversarial hearing or part of

a proceediliiy to challenge this Order, and no official

stenographic record of such conference shall in kept. Any

. request for a confersnce shall be made to the EPA Project
Coordinator identified in Section $.1 above.

20.2 ¥ithin five (5) business days froa the effective dats of
this Order, Respondent shall notify the EPA Project Coordinator
in writing whether or not the Respondent intsnds to comply wvith

AR2001L1



Avtex Fibers, Inc. site 19 Dockat No. III-90-12-DC

the terms ct‘thia Order. A failure to provide such notice shall ~
ba deemed to be a dacision not to comply with thc tarms of this
Order, and a violation of this Ordar.
XXII. ADMINISTRATIVE RECORD
22.1 The Adninistrativo Racord ot this Ordor is in the custody
of the EPA Project Ccordinator and said record will ba nade
available for inspection upon reascnable request.
'XXIIX. TERMINATION AND SATISFAGTION
23.1 The Respondcnt's obligations to EFA under this Order shall
tarminata and be deemed satisfisd upon the Respondent's receipt
of writtan notice from EPA that the Respondent has demonstrated,
to tha satisfaction o! EPA, that all the terms of this Order have
been completed.
-/
. DATE:
ﬂpﬂffjpy gional Administrator
Region IIX
: U.3. Environmental Protoction Agency
N

L9 |
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. EXEIBIT wgw B

' Scope of Werk co
o Waste Water Treatment Plant :
Am,tihors Site, Front Royal, Warren county, Virginia

Background:

. The Avtex Fibers Front Royal Plant shut down its operations
~.on November 10, 1989. On that day, all cperations at the waste
., water treatment plant (WWTP) and manufacturing facility ceased.
The original plant design used an activated sludge treatment
- system. This was appropriate during the time the plant cperated
. due to the presence of waste streams that contributed to a high
 bloleogical oxygen demand (BOD) that sustained the activated sludge
process. Upon plant shutdown, all process waste streanms ceased.
Therefore no further high BOD waste was generated. Accordingly, -
the plant went septic within days. No alternate on site treatment
system  for wastewater was available. To further complicate
,matters, a pre-existing PCB contamination problem existed within
" the infrastructure of the facility. - ... . - -

The Avtex Fibers site contains over 120 acres of industrial’
waste water eurface impoundments (SI). - These -SIs are linked
together to allow gravity flow towards the emergency lagoon.
During normal plant operations this flow was periodically pumped
into the WWTP for treatment prior to discharge. Upon identifying
the PCB contamination problem cn-site, the storm water outfall #003

- was blocked in order to prevent PCB discharge. This flow was

- directed into the emergency. lagoon. Thess lagoons had already
' .contained process wastes and are high in sulfates, zinc, cadmiunm,
chromium, lead, carbon disulfide, o0il and grease and in certain
circumstances high BOD as a result of the preseance of callulose.
(reference Exhibit "D*) = .. . o

| "EPA and the Commonwealth of Vi’:gi.nig_h&ﬁ _daﬁcmlndd.thit an
uncontrolled or untreated discharge of thess waste vaters presants
" a serious threat to the public health or the envircnment.

. . Actions taksn.by EPA to date:.. _ __
In ordas to prevent any discharge into the Shenandcah River,

EFA has ind ta: and continues to maintain a pumping operation
where coll vater and normal basin drainage is pumped back to
the SIs that have storage capacity. As of January 2, 1990, stored

_ water has essentially reached the storage capacity of the 8Is. The
"gituation has reached the critical stage. EPA initiated a sampling
and treatability effort immediately upon closure of the facility.
While this effort is not yet complets, enocugh information exists

*
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to allew on-Site treatment to continue. EPA's short term goal is \)
to treat and discharge water at a rate sufficient to maintain
freeboard and storage capacity in the SIs. With the assistance of

tha Virginia-Water Control Board (VWCB), EPA is pr
water on the site. ). presently treating

The results of EPA's avaluation to data, indicata that a
combination of physical/chemical tresatment is appropriate. The goal
of the treatment system will be to reduce total suspanded solids
(TS8), adjust pH, reduce zinc, and other heavy metal concentrations
and remove PCBs. The Commonwealth of Virginia has developed
discharge criteria (ARARS) for this treatment system. (Sea Exhibit
"D") EPA has determined that the existing operation tresatment
systan has complied and can comply with thase standards.

In compliance with this Order the Respondent shalls

1. Meet with EPA on-site within five (S) days of the
effactive date of this Order to ccordinate an orderly transition
from th cperation of the existing wastewater treat plant to FMC
cperation;

2. Commence cperation of wastewater treatment at the Avtex
Sita within tventy-one days (321) of the on-site mesting with EPA,
with the goal of establishing and maintaining a freeboard level of
two (2) feat in Sulfate Basins 1-4, 4B and aemergency lagoon, where </
achiavablaes ' ‘ ' ' o

3. Complete a full scale treatability study to dstermine
the most effsctive treatment nethod for wastewaters in Sulfatas
Basins 1-4, 4E and emergancy lagoon;

4. within fourteen. (14) days of the mesting dascribed in
paragraph 1 above, submit a datailed Work Plan that will avaluats
thza following conceptual design critsria for the treatment of
wastewaters from Sulfate Basins 1-4, 4B and emergency lagoon in the
WWTP which includes at a zminimunt - '

a. A WWTP design that will ittain the goal of two (2)
feet of freeboard in the on-sits surface
.- impoundments, where achisvable; |
b..'.i-'x Use of existing WWTP headvorks for pH adjustment;

" @. Addition of an alkaline material for pH adjustment
~and optimum flocculation:

d. If appropriate, use the on-site primary claritier
for initial settling:;

a. 12 appropriate, use WWIP units to xeet dasign "
requirements for rasidence time and settling:

AR200146



It apprcpriate, perforn final claritication for TSS
reductiocn;

-

e aﬁﬁropriatd,' perfdfn sand filtration and

pelishing with activated carben to meet organic
contaminant discharge criteria; ‘

A schedule for the cxpeditious 1np1¢mentation of

" the work plan. .

-1 Inplement the EPA appreved wastowatcr traatnent systcm
as. set forth in Section VIII.of this Order;

6. Develop and implement a site spccific Hoalth and Safety
plan that is ¢onsiatent with tPA'c nxistinq Site Health and Safety

Plan:

7.  Treat ettluent te the qreatest cxtcnt practicahle to
standards set ferth in the attached ARARs,. using datection limits
. established by Best Developed Available Technology (BDAT) and EPA~

approvcd analytical proccdurcs. {cee Exhihit 'D'). o
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EXHIBIT O

Virginia Water Quality criteria exist for several of th
paranetexs. Thay are phenol, cyanide, and the metals. Tha ;aggsk-i

equation will be employed and linmit
these parameters. PpLOY m ations imposed as necessary for

D max EZffluent Limit = [(155.17 + ‘c + - .
(Background)} £ Ce g Qe) (Criteria) - 155.17

Where 7Q10 = 138.17 HGD

From previous analysis of Storet data for the recaiving streanm,
the following background concentrations will be employsd:; lsad 5.5
ppb and zinc 22 ppb. All other parameters have not besn measurad in
the effluent or are generally below the Minimum Detaction Level
gggg;;i’Th. maxipum Qe of 7.5 MGD will be amployed for this initial

D Max Effluent Limit = (162,.67(Criteria) - 153.117 (Background)] § 7.3
= 21.639(C) - 20.638% (B)

Lead = 21.639(3.9) - 20.689(3.5) = 14.17 ppb < BAY
Fhenol -‘31.689(1; = Zero = 21,69 ppb < BAT, DM
Cyanide = 21.839(3.2) = Zero = 112.78 ppb < BAT
Chronium = 21.639(312) = Zero = §,758.97 ppb > 111072770 (BAT)
Copper = 21.889(18.2) ~ Zero = 394.74 ppb < BAT .
Nickel = 21.689(139.7) = Zero = 3,029.9 ppd > 1,650, < BAT Max
sArsenic = 21.889(190) ~ Zero = 4,120.9 ppb Not OCPSF Guidaelire

Parameter u
*Cadmium = 21.689(1.7) - Zaro = 36.3 pph Not QCPSF Guideline
Parameter

*Addressed by Superfund R.0.D., but not detected in effluent samples
(Ca) or present levels of WQS concern (As).

Example: At a discharge level of 1.0 MGD the esquation becomss:
(for those < EBAT) '

D Max. Effluent Linit = [156.17(Crit.) - 1535.17 (Back)]

. lead = 136.17(3.9) - 135.17(3.3) = §7.97 ppb < BAT
Phenol = 156,17(1) = Zero = 156.17 ppb > 15/26 (BAT)
copper = 156.17(18.2) = 2,342.29 ppb > 1430 < DM
Arsenici = 136,17(190) = 29,672.39 ppb, N/A
Cadmium = 158.17(1.7) = 283.49 ppd, N/A

Of those parsmeters linited by the OCPSP guidelines which have
VWQS, only a faw Nave bean datected in the Avtax vastawatsr (raw,
lagoon, or effluent). Of regulatory concern are 3ing, copper,
cyanide, .1ead, and phenol. As noted before, arsenic and cadmium vere
addressed by the record of decision, but only cadmium nay be of
concern as a result of the low instreas chronic criteria (even though
SWCB analyses have naver detected its presance in the affluent.

s/
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" Bagsed™un the preceeding analysis, additional effluent
limitaticns will be added to the limitations matrix. Further,
effluent limitation pages for the remaining OCPSF parameters have
been daveloped. Thess pages will contain effluent limitations
expressed in terms of concentraticn and will apply to any level of
discharge up to 7.8 ¥MGD. The monitoring fraquency of once/year will
apply to discharge volumes equal to, or less than 7.5 MGD.

Bacause the discharge from this sits will ultimately be the
result of a remedial action, the staff recommends that ths
renediation goals concerning ground vater quality also be included in
the proposed, or any subsequent ordar issued to FMC or other RP .
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A WWMWW |
1. mmmmmmmmumﬁnmumammmmqmmmmeumnfm
remedial activities, the operatar is authorized to discharge from outfall(s) serial nmber(s) 004 ~
mammamwm.uamnmmmoto.mm

gmndumuu-qnup.uuuuuﬂumumuumumnnouasqummﬂn@mz

mqmﬂ RISQIARGE LIMIIATIONS
| Othex Inits (Specify)
Kg/Day Mg/l |
_ Monthly Avg. Dally Max.  Manthly Ava, Dally Max.
Viowi/lny (MGD) a vy ML 0.288 1/bay
Suspended Salids 32.70 49.05 NL ML 1/Day
JPota) Flychlorinated Biphenyls MNA 7Y N Nan-Petect* 1/Day
Zinc 3.62 7.41 3.33 6.80 1/Day
pper 1.581 3.684 1.450 3.380 1/Month
Lead M 0.185 A 0.221 1/Math
Fhenol 0.0163 0.028 0.015 0.026 1/ Manith
Cadmiym A 1.000 W 0.918 3/Manth
OCREY Taxic Fallutants M - HA Sea pages 8-10 far ¥ear
actual effiuent limitations
Cyanida 0.458 1.308 0.420 1.300 l/lhi_:h
2. mmmmapﬂmmasmmsummmmummm:ayby

3. mmummaWvammmmmmm.

. The Minimm Detection Limitation (MUL} for each PCB specles is as follows:
0.05 uy/l for 1016 and 13425 0.1 ug/l fox 1331, 1332, numm:o.zommmo

osioocyv

E‘E
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. Page 2 of
_1. During the period begimning with the initiation of dischargs and lasting until the completion of the

remeddial activities, the cperatcs is authorized to discharge from outfall(s) sexial rumber(s) 004 -
_marmmuammm at a maximm discharge volume of 0.576 MGD.

mmqupmmmmmﬁatamuMasmmhum ‘
muv_m nnnum mum._mm_m Prequency  Sarple Type

na-u’m oy SR '\ NL . - 0.576 - 1/mey Measured

anpu'dad Solids 65.40 ss.11 .- NL NL - ey Grab o
2inc . M. 14.79 - M 6.78 - )Py . Grab
Iead . m 0.246 M - 0.113 1/Mnth - Grab
Fhanol. - e e e 0,327 0.567 0.015 0.026 .1 /Month - Grab"’ o
Cadmim = cee M 1.003 . 0.460 3 Month Grab
OCISF Toxic Pollutants |- W - S Sea pages 8-10 for . 1Year Grab -
Cyanide ° ; ' 0.916 2.616 0.420 1.200 lﬂh'lth — Grab

2. mdim:gumMawmms.San.Satmﬁuuﬂmmnﬂtcnﬂmm

3. mmumwaammvammmmmmm

" mmmnmuﬂmmommmmmuumnu
o.osugnmcmsmnm o.lugn.ﬂxml. mz. mmmmo.zomtoruso.-.
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A.

-

EFFLUENT LIMITATIONS AND MONITURING PEQUIREMENTS

1.

2.

3.

During the period begiming with the initiation of discharge and lasting until the ompletion of the |
remadlal activities, the operator is authorized to discharge fram cutfall(s) serial mmber(s) 004 -

mmmmmmmmmmuwmmm

!
i
EEFILENT GREMISIIIIS RISQARGE LIMITATICNS MONITORING REQUIREMENTS
Other Units (Specity)
Mothly Avg. Dally Max,  ‘Moothly Avg. Dolly Mox. Eeqency  Saple Type
Flowi/Day (D) MA M ML . 0.864 1/Day Measured
&1 : $8.11 147.16 ML ML 1/Day Grab
Suspended Solide 98.11 147.16 ML ML 1/0ay Grab
Total Flychlorinated Biphayls MA A NA - Nosr-Datect*  1/Day Grab
Zinc NA 14.84 1 4.54 '1/Day Grab
Coppar 4.743 10.753 1.450 3.207 1/Month Grab
Lead MA 0.255 WA - 0.078 1/Month Grab
Fheol . Co 0.049 0.085 0.015 0.026 1/Manth Grab
Cadmium °+ § 1.004 ) Y 0.307 1/Manth Grab
OCISF Toxic Follutsits ' Y A See pages 6-10 for 1/¥ear Grab
Cyanide 1.3%4 3.01 0.420 0.939 1/¥anth Grab

mmmmiwmms.saaas.satmuuﬁnﬂdaubammmper
day ky grab sample. ' - |

m-nnzumamn:mmmwvmmmmmmmm.

& = mmmwm wmm'm'uumm:

€51002

0 0.05 ug/l for 1016 and 1242; 0.1 ug/l for 1221, 1232, 1248 and 1254 wad 0.20 uy/l for 1260.
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| " Page 4 of
 A; EFFIUENT LIMITATIONS AND MONTTCRING REQUIREMENTS

1. During the period begiming with the initiation of discharge and lasting wtil the completion of the
mmmam,mmumwammmmmmm?ﬁg&;-

~ outfall of final unit of wastewater treatment plant, at a seximm discharge volums of 1.152 MD.
> K AR - . !‘ . o= . I s . . - . o ; e ‘
Flow /Doy (GD) Y m NI, 1052 . - )Day Moasured
Suspanded Solids 130.81 196.21 NL NL - MMy = Grah
Total Polychlorinated Birheryls KA . o A Non-Detect* 1/Day Greb
. 2inc. 3 14.87 NA 3.41 - /Doy - Crab:
Oopyper 6.322 10.768 . 1.450 2.469 I Month- Grab
Lead . Y 0.262 NA 0.060 1/Month Grah
Fhenol - 0.065 0.113 0.015 0.026 ~ 1/Month Grah
Coxmiim M . 2.006 . M 0.231 1Month Grab
OCPSF Toxic Pollutants - M Sea pages 8-10 for . 1/Year Grab
Cyenide | 1.831 3.078 0.420 0.706 VMoth  Grab
2. 9he discharge shall have a pi valus between 6.5 and 9.5 at all times ani shall be monitared onos per
- ¥ Theve shall be no discharge of floeting solids or visible fomm in other than trece amounts.
#=0  qhe Minimm Detection Limitation (MX) for each FCB species is as follows: '
N 0.05 uy/l for 1016 and 12425 0.1 uy/) for 1221, 1332, 1248 and 1254 and 0.20 wy/1 for 1260.
<n
[ &% 3




A. EFFLUBNT LIMITATIONS AND MONITORING RECJIIREMENTS

hG100cHY

1. the period begiming with the initiation of discharge and lasting until the ompletion of the
autfall of final unit of wastewater treatment plant, at a maximm discharge volume of 2.00 MD.
mmwmwmmwummummms

EELRIT CRRCITENG RISCHANGE LIMITATIOHS MALTORING RROUIREMANTS
_ Mathly Awd. Dallv Max, — Monthly Avg, Dally Max, Eoquency  Samele Type
Flow-if/Day (WD) M HA ML 2.00 1/Day Measured

o | 227.10 340.65 ML A 1/Day Grab
Suspended Salids 27.10 340.65 NL ML )/Day Grab
Total Folychlarinated Bighenyls MA MA Nan-Detect* 1/Day - Grab
Zino MA 15.04 MA 1.990 1/Day Grab
ogper M 10.825 MA 1.430 1/Manth Grab
Lead N 0.280 Y 0.037 1/anth Grab
Fwnal 0.114 0.197 " 0.01% 0.026 1/Manth Grab
Cadaium MA 1.014 1Y lg.m }/Manth Grab
OCREF Toxic Follutants M ' S - Seo pages 8-10 for 1/¥ear Grab
Cuanide VA 3.096 3 0.409 1/Month Grab

2. The dlscharge sall have a Gl Value betwoan 6.5 and 9.5 at all times and shall be mnitored ance per
3. There shall be no dischaige of floating solide ar visible foam in other than trace amamts.

Minimm Detection Limitation (OL) for each FCB species is as follows: :
gzsmwmumms 0.1 ug/l for 122), 1232, 1248 and 1354 and 0.20 uy/l for 1260.
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Page 6 of

nn'lmt!nperimmgimdmvlﬂ\ﬂn inithtimotdiadmgamﬂhstﬁqmtﬂthemleﬂmottha
remedial activities, the cperatoa is athorized to discharge from autfall(s) serial mmber(s) 004 -

;amuntﬂmludtotmmplmt &t a maximm discharge volums of 5.00 MGD.

| mwmpmmmmwmmumummm

L
°

EE

E
E
E*
s

Flow/Day (UGD) | n m ML 5.00 - 1mey
A 567.75 851,63 NL ML )/Day
Suspended Solids 567.75 851.63 NL N, . 1/Dny -
zino m 15.78 . M. 0.823 Doy
Oopper [ 9 11.03 M 0.583 1Month
Iead N 0.346 M 0.018 1/Month
Comivm. .~ . - M 1022 . M 0.054 1/Month
OCPSF Toxic Follutants /. G m Seopagesa-mfct 1/Year
Cyanida R 3.160 o 0.167 . 1Morth

'nndjmxwmma;ﬂmms.sms.snmﬁummHhmﬂtmdmper
Mw - e )

mmmunmmm mmmmhumus

mwtlolsamnut o.n:;dmrnn. mz. numnﬂmo.zowltornso..

C

|*

“555?5333}5

ok




*09ZT 103 T/5N 0Z°0 PUY $GTT TUW 2T ‘TECT ‘Tt 303 1/5n 1°0 (22T [uR 9107 X3 /B 60°0
_ 1AROTTO3 BU BT SeToeds B3 Yee 303 (X)) UOTYRITET] UOTIOSTN] WIMTUIN el

JR200156

*STMOWe S0TY UMY IO UT W03 STATSTA JO SPYTes faygvors Jo efiretpetp ou eq TIVUS exeq,  °C

- - : ~ordms quab Aq Aep
Tod eoUD PATOITUCN eq TIPUY e SeET TTE IV G°6 PUR §°0 temiedq onTRA 11 @ eavy [rous sfovipep &y,  °2
qexn R/t £T1°0 w Lzt B opnrelo
aexn Jeor /Y X3 01-8 wobed vog w w surmITey oPey 4SO
qerd’ TR/t L£0°0 ™ 0%0°T w )
aeTd OR/T ST0°0 w 92¥°0 w Toueny
aqery TR/t 10°0 w L6t°0 w st §
mm wxm y6£°0 w at';tt g nlhom
¥95°0 w 10°
qeI9 A/t w0o3eg-UoN w W w  erhoeni peyartoTeitog TR0
qery Xea/x ™ ™ "eLLT't z9°158 spTtos poruadshy t@
pamsesy Aeq/t 0s°L ™ w w (aw) Req/ P2
TITSE) T 500 :
mmrfm | SOLIVINTT R oo oyt G oL cin A d

Jo L ebeq

SO SNTIOLINOE GNY SNOLIVITRYT DeTILsy 4



. ‘ . PART I Page 8 of
A.  EFFIIENT LIMITATTONS AND MONITORING REQUIREMENTS
1. During the period begiming with the initiation of discharge amd lasting until the completion of the

remedial activities, the cperator is authorized to discharge from cutfall(s) serial mmber(s) 004 -
outfall of £inal unit of westowmter treatment plant, at a maximm discharge volume of 7.50 MGD.

mdqunmmwmmmuamnmmunpmmammms

EITIUENT. CREMERITIES DISORRGE LIMUIATIONS
Kg/Day - Myl -
Acenaphthens - § ) 2 59 1/year Grab
Axylonitrile R -1 96 242 1/year Grabh
Bsnzene — R - ] 16 1/year Grab
Carbon Tetrachloride .1 .-} b1 k. 1/year Grab
lorchenzane 0 n 15 28 1/year Grab
1,2,4 = Trichlorchenzens n - 68 40 1/year Grab
R RA 15 28 1/year Grab
1,2 - Dichloroathana M KA ' 68 21 1/year Grab
1,1,1 = Trichloroesthana RA R 21 54 1/year Grab
Hexachlorosthans M m 21 54 1/year Grah
1,1 = Dichlarcsthane NA NA 22 59 )/year Grab
1,1,2 = Trichloroethane N M 21 54 1/year Graly
Chlcrosthane KA NA 104 268 1/year Grah
hloroform A N 21 46 1/year Grab
P a M L N 98 1/yeax Grab
- 1,2 = Dichlorchenzena . ..} 77 163 1/year Grab
~N 1,3 - Dichlorcbenzens M a n 44 1/year Grah
o 1,4 - Dichiorchenzens M R 15 28 1/yeax Grab
o 1,1 - Dichlorosthylens R M 16 25 © 1/year Grab
-— 1,2 -~ Transdichlorcethylene M R 21 . 54 1/year Grab
wn 2,4 = Dichloraphenol | KA M » 112 1/year Grab
-4 ‘1,2 = Dichloropropans N M 153 220 1/year Grab

2. The discharge shall have a pH value between 6.5 and 9.5 at all times and shall ba monitored onos per
. @ay by grub sasple,

3. There shall be no dischargs of floating solids or visible foam in other than trace amounts.

.
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W Mgmmmmghmﬁmmmummormmmmmqmm etion of the

remedial activities, the gperator is authorired to discharge from outfall(s) mlmlm(;‘m-
mam‘:utatmmmm at a mximm discharge volwme of 7.50 M3D,

_mmm?‘uﬂmmmmnammmmmmﬂmtmm

R Moathly Avg, - Daily Max.  Mothly Avg. Daily Max, Freqiency  Sarple Type
thalate - m m e o203 . Vyear Grab

Dimethyl Fithalate ..} R 19 47 1/year Grab
BPanzo (a) Anthracene . KA Y 22 59 1/year Grab
Baxzo (a) Pyree - "R Y 23 61 1/year Grabh
Chrysens e M .. - 22 59 1/year Crab
Aceraphthylens Co R N 22 59 1/year Grab
Anthracers N KA 22 59 1/year Grab
Fluorens R KA 2 59 1/year Grab
Pyrens . N n 23 67 1/year Grab
Tetrachlcrpetiylens D - U g 22 56 -1/year Grab.

-0 Total Chromium R M - . 1,110 2,710 . 1/year Grab

~N mw : . R - 1,690 3,980 . ]/ym Grab

g 2. mmmnmawmms.sms.snmmmmummmm

Py dﬂrbrgrabm .
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UNITED STATRS ENVIRONNENTAL PROTECTION AGENCY
REGION IIX :

IN THE MATTER OF: ' ' H
Avtex Pibers Site
FMC Corporation

RESPONDENT Docket No. III~90-12-DC

Proceeding Under Section 106(a)
of the Comprehensive
Environnmental Response,
Compensation and Liability

as amended by the Superfund :
_Amendments and Reautherization
Act of 198" Pub. L. No. 99-‘99}
100 Stat. 1613 (198s8) .

8 05 B8 B0 05 S0 S5 B4 B S8 S0 P BE S0 26

MODIPICATION NO. 1 TO THB
ADMINISTRATIVE ORDER FOR REMOVAL

RESPONSE ACTIVITIES DATED FEDRUARY 2, 1990

Having daternined the necassity for isplementation of
response activities at the Avtex PFibers Superfund 3its in Front
Royal, Virginia, the United Statss Environmantal Protection
Agency ("EPA®) issued an Administrative Order corresponding to
EPA Docket No. 1II-90-12-DC to the above-captioned party on
February 2, 1390 ("Administrative Order®). Pursuant to Section
106(a) of the Comprshensive Environmental Response, Compensation
and Liability Act of 1930, as amended ("CERCLA®), 43 U.3.C. §
9608(a), EPX hersby modifies the Administrative Order as follows:
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I. Modification

A. Exhibit ¢ of the Administrative 6fdo '
to add provisions S.a. and 5.b. - Order is hereby MoDIFIRD

S.a. A variance from the minimua two-foot fresbocard design
specification, required by Secticn 4.a and implemented pursuant
to Section 5, may be necessary during the Remedial Investigation
field vork to support proper sampling of the sulfate basins.
Prior to sampling Respondent shall submit a workplan which
contains proposed freeboard:.level(s) to EPA for approval as set
-forth in Sections 8.4 and 8.8. Upon appreval by EPA of the
workplan and the freeboard level(s) a variance from the minimunm
freeboard level will be granted for sanmpling of sulfate basins
Nos,. 1,2, 3, 4, and ¢ E in accordance with the Frinal Work Flan
dated February 1993. The minimua two-foot freaboard requirezent
nay, however, only be exceeded in one basin at a tinme.

"~ S.n. The following information shail be submitted thirty
é:Oi days prior to decreasing the fresboard in the sulfate
asins:

(1) The anount of fresboard expected to be maintained
in the basin(s) during sampling activities and an
explanation of how the freeboard vas detarained.

(1i) Using the existing rainfall data, determine how
nuch the level in the sulfats basins will be
raised in the svant of ssascnal rainfall.

(111) Identify the source of the vater to be added to
the sulfate basins.

(iv) A contingency plan which shall address controls to
be implemented to pravent basin everflow and
release to the Shenandcah River wvhile the mininaum
tvo-foot fresboard is not be maintained. The
plan shall also include provisions for
notification of appropriate federal, state and
local agencies and countermeasures to be
implemanted in the event of a releasas.

B. The sampling shall be completed as expeditiocusly as
possible and Respondent ghall, to the maximum extant practicable,
cenduct the sampling activities in a manner wvhich will prevent

- releases to the river.

C.: n éonplotion of the sampling, the variancs granted in
" S.a abov.uzgall terminate and the two-foot freeboard requirement
in Exhibit ¢.5 is reinstated. | '

D. Paragraph 9.1 of the-Administrative Order is MODIFIED to
identify a nev EPA Project Coordinator. The Project Coordinator
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for EPA is:

Bonnie Guy Gross, Remedial Project Manager
U.3, Environmental Protecticn Agency
—~VA/WY Secticn (3HW41l) ‘
* 841 Chestnut Building
Philadelphia, PA 19107
(213) 597-0491 ‘

. 1L, ummuu.mmmu

zxcépt asﬂotnervisc stitcd hércin, nothing in this
Modification No. 1 shall alter or othervise affect any term or
condition set forth in the Administrative Order.

IIXT. ZEFPECTIVE DATR

Thisrnogitication No. 1 is affective on the dats that it is
signed by the Acting Regional Administrator, EPA Region III.

45225522;o44u;Q;e;mﬂ4¢:f-. - , F-2-9> _l:

Stanley L. Laskowski Dats

Acting Regional Adainistrator

U. S. Environmantal Protacticn Agency </
Region IIX
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BEFORE THE UNITED STATES .
— ENVIRONMENTAL PROTECTION AGENCY

R 'REGION il
IN THE MATTER OF: "
Aviex Fibers Site g
FMC Corporation. .~ """ . DocketNo. [119012-DC,

| ' | : | hereby cartify th Ly
Rlespo'ndem _ . S _‘W;tthm is & true andlcor?ec?z“oy
- : S ot the ori

Proceeding Under Section 106(a) : Crd flle%ri\t:all tll: ; Ir:;g? five
of the Comprehenswe Environmental
Response, Compensation, and A R
Liability Act of 1980, as amended, , - : =~ presentative for the U.S, .

.Reglon i

- SECOND MODIFICATION TO THE :
ADMINISTRATIVE ORDER FOR REMOVAL

Wmmmm"

| 42USC. §9606@)  © o E""""“meﬂf&l_&ﬂe_cuonnugancy,

Having determined the necessity for implementation of response activities at or relating to the
Avtex Fibers Site in Front Royal, Warren County, Virginia, ( “the Site") the United States
Environmental Protection Agency ("EPA"), issued an Administrative Order ("Qrder")

- correspondmg to EPA Docket No. I1[-90-12-DC to FMC Corporation (“*FMC™ or “ Respondent™
on February 2, 1990. Pursuant to the Order, FMC Corporation has operated 2 Waste Water
Treatment System at the Site from 1990 to the present. Pursuant to Section 106(a) of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended,
42 U.S.C. § 9606(a). EPA hereby rnodtf es Section IIT (“Findings of Fact™ and Section VIl

{« "Work To Bc Pert'omcd") and cther pemnem Secnons of the Order as follows: -

‘ I Mo.dxﬁmum
Section lil- FIN DINGS OF FAC‘I‘ is modified by adding paragraph 3.36.

3.36 Since EPA began its rcsponse actions at the Site, it has, among numerous other cleanup
activities, removed and disposed of off-Site hazardous substances and soils containing hazardous
substances. EPA has treated hundreds of thousands of gallons of water contaminated with
hazardous substances which have ¢ollected throughout the Site in various structures. Since 1989,
the EPA has issued action memoranda requesting funding to respond to the threats poscd at the
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Avtex Fibers Site 2 Docket No. [11-90-12-pC W,
Site. Accompanying these memoranda were determinations by EPA that the Site conditions
presented imminent and substantial endangerments to the public heaith, welfare, or the
environment which warranted the removal actions proposed to be taken by the Agency. On
September 26. 1997 EPA again determined that conditions at the Site continued to meet the
criteria for removat activity. [n order to address chemical threats at the Site which had become
exacerbated by the continued chemical and physicai degradation of the on Site structures. an
EPA On Scene Coordinator (*OSC") has been conducting removal actions. responding to the
numerous threats posed by the remaining chemicals and hazardous substances within the Avtex
tacility. On or about October 1. 1998 the EPA and FMC agreed that FMC would take over
removal actions at the Site. EPA issues this Modification No. 2 to the Order to facilitate and
implement the orderly transition of removal activities from the OSC to FMC.

Section VI “WORK TO BE PERFORMED" is modified by adding the following new
paragraphs.

8.13 Respondent shall remove waste water existing at the Site, as of the date of this

Modification No. 2, generated during EPA’s past removal activities to the on-Site Wasts Water-
Treatment System. The water to be removed shall be handled in conformity with the treatment -
standards and procedures set forth in the Order including, but not limited to, the Applicable or
Relevant and Appropriate Requirements (“ARARS”) set forth in Exhibit “C™. The waste water to

be removed is located in the Spray Pond North, the Decontamination Basin, concrete holding </
tanks east of the Decontamination Basin and the Soft Water Pump House Tanks.

8.14 Respondent shall minimize the potential for release of hazardous substances from 6A
Viscose Cellar to groundwater by:

{a) Discharging waste water from 6A Viscose Cellar to the on-Site Waste Water
Treatment System in conformity with the Order: (b) Removing contaminated debris and
solids. if any are present, from 6A Viscose Cellar to the East Staging Area; and (¢)

- storing such debris and solids.

8.15 Respondent shall remove solids and sludges from waste water storage areas, including the
Spray Pond Souths, the Spray Pond North and the Decontamination Basin and associated concrete
holding tanks cast of the Decontamination Basin, Soft Water Pump House Tanks north of the
Decontamination Basin, and No. 2 Pressing Basement. Those solids and sludges shall be
removed to the East Staging Area and managed in a manner which prevents precipitation from
coming in contact with them.

8.16 Respondent shall determine the extent of PCB contamination on the outside mezzanine

level of the Powerhouse and remove that contamination to levels specified in EPA's PCB Spill
Cleanup Policy at 40 C.F.R. Part 761, Subpart G. Field screening methods, suchas
immunoassay or other appropriate methods. may be proposed to EPA for use in completing this \_~/
task. EPA will review the proposed method and either approve os disapprove its use. If
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approved the Respondent shail use quality assurance, quality control, and chain of custody
procedures for this sampling method in accordance with the manufacturer s tnstructtons rather
than those spee+ﬁ-ed in Sectton X of thts Order.

8147 ReSpondent shail manage viscose ¢ sohds located i tn the East Stagtng Area ina manner that
‘ prevents. to the extent feasxble. thetr mtgratton from that area. . P R

8.18 Respondent shall cover eontammated sotl and debns ptles located in the Stagtng Areas to

- prevent water from coming into contact with the staged soil and debris until that material is
removed from the Site. Any leachate from the staged soil or debris shall be managed in
accordance with the provisions of paragraph 8.20, below. The material may be consolidated to
limit the area which must be covered. Respondent may remove and dispose of contaminated soil
* and debris. Any such removal or dtsposal shall comply with on Stte ARARs and be in
accordance with off-Site disposal requirements. :

8.19 Respondent shall prevent and abate any releases from all waste storage areas. Respondent
shall conduct weekly visual inspections of all waste storage areas to ensure that hazardous
substances are not being released to the environment. The areas to be inspected include, butare |,
not limited to, Pulp Storage #1, Shipping #2, Shipping #4, Shipping #5, Coal Storage Shed, Creel ™
Room, Chemical House and Staging Areas. The Respondent shall notify EPA expedtttously in
the event a release is detected

8.20 Respondent. as necessary, shall tmplement and matntatn erosion and sedimentation control
measures, such as trenches and sumps throughout the Stte. so that contaminated water and
leachate collected in those areas are not released in an uncontrolled manner. In the event that any
of trenches and/or sumps fill with contaminated liquids or if the liquids present a threat of
release, Respondent shall remove and/ or properly treat and/or dispose of those liquids. Any
removal, treatment or disposal of liquids shalt be in‘conformity with the procedures and
standards of the Order and ARARS. The trenches and sumps shall be visually tnspected weeltly

- to ensure that they are not betng ﬁlled in.

8.21 Respondent shall monitor and minimize fugmve emissions from the Site

which may include covering, wetting or mulching bare soil areas. Respondent shall control
tugitive emissions from the Site durtng F MC's operations 10 meet state and federal ambient air
quality criteria.

| 8.22 Respondent shall mamtatn the eccesstbthty of roadways throughout the Site, including but
not limited to roadways to Waste Storage Areas, Erosion Controf Measures, and Command
Structures. These actions may include, but not be limited to, snow removal.

8.23 Within 30 days of the date that this Modification No. 2 to the Order is signed by EPA
- Respondent shall provide for the electric service to be used at the Site. ,
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8.24 Respondent shail submit a supplemental Work Plan (“SWP"™) to the EPA which contains
the details. including an expeditious schedule, for accomplishing the items identified in
paragraphs 8.13-8.23. above. The requirements and procedures of paragraphs 8.4-8.12 of the
Order and other relevant provisions of the Order shall be applicable to the SWP submitted
pursuant to the terms of this Modification No. 2. The SWP shall also identify ARARS for the
above described actions . The Respondent shall comply with such ARARS unless the EPA
determines, in accordance with the National Contingency Plan (“NCP™) that an ARAR is
impracticable to achieve. ‘ '

8.25 The work described in paragraphs 8.13 to 8.23. including but aot limited to storage and
management, shail be deemed complete 30 days after written notice of completion or
termination is given by EPA to FMC.

Section [X “DESIGNATED PROJECT COORDINATORS" is modified as follows:

Paragraph 9.1 is modified to reflect the new address of EPA’s Project Coordinator. The Project *
Coordinator for EPA is:

Ms. Boanie Gross v
U.S. Environmental Protection Agency
Hazardous Site Cleanup Division (JHS23)
1650 Arch Street
Philadelphia, PA 19103-2029

Paragraph 9.1 is further modified as follows:

w;ithin five (5) working days of the effective date of this Modification No. 2, the Respondent
shall designate a Project Coordinator for the work to be undertaken pursuant to this Modification

No. 2 and shall notify EPA of its designation.
- [I. LIMITATION ON MOD{FICATION

Except as provided herein, nothing in this Modification No. 2 shall alter or otherwiss affect
any term or condition set forth in the Order or its Modification No.}.

Ul EEFECTIVE DATE

This Modification No. 2 to the Order is effective on the date that it is signed by the EPA. -~/

AR200165



Avtex Fibers Site o ‘ 5 Docket No. [11-90-12-DC

i g

IT IS SO ORDERED.

W. Michael McCa

Regional Administrator
Region 1If .
U.S. Environmental Protection
Agency -

-

oy, %% - DATEL ‘/5/(4‘/95{ |
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UNITED STATES ENVIRONMENTAL PROTECTICN AGENCY
REGION IIX

IN THE XATTER OF:
AVTEX FIBERS SITH

MC Corporation,
Docket No.

Respondent III=91=48-DC

Proceeding Under Section 106(a)

of the Coaprehensive Environmental
Rasponse, Compensation, and Liadie
1ity Act of 1980, as amended Dby tie
Superfund Amendments and Reauthori-
zaticn Act of 1986, 42 U.8.C.

$ %¢806(a)

-ADMINISTRATIVE ORDER FOR REMOVAL .

: Having deternined the necessity for implemantation of responsu
‘activities at or relating to the Avtex Pibers Site in Pront Royal,
Virginia, the United Statas Environmental Protection Agency ("EPA")
hereby COrders as follows: :

I. JURISDICTION

1.1 This Administrative Order {"Order™] is issued pursuant to the
authority vested in the President of the United States by
saction 106(a) of the Comprehensive Environmental Rasponse,
Compensation, and Liability Act of 1380, as anended
{"CERCILA®), 42 U.3.C. § 9608(a), delegated to the
Administrator of EPA by Executive Order No. 12530 [52 Ped.
Reg. 2923 (January 29, 1987)], and further delegated to the
Regional Administrators of EPA. This Order pertains to
property located in and around 1169 Kendrick Lane, Front
Royal, Warren County, Virginia, The property will hereinafter
be refarred to as the "Site® or "Avtex Site,” and is further
dascribed in Section IIX below.

1.2. 'rhis Ordor’ is izssued to FMC corporation ("Respondent®). The
Respondent shall undertake all actions required by, and comply
with all requirezments of this Order, including any modifica-

tions herefo (the "Work"]. ,
.
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1.3

2.1

oF -

The Work ihall be consistent with the National 0il and
Hazardous Subgtances Pollution Contingency Plan, as d
{lm?], 4_0 __C.F.I!_. Part 300, and CZRC_I?A. CY ‘- amended

. . ;_I )::.",! Wm ll 4 | o
In issuing this Order, the objective of EP&.’.I to protect the
public health and valfare and the environment by ensuring that

a4 proper remcval response action, as defined in sectien
101{(23) of CERCLA, 42 U.8.C. § 9601(23), is conducted to

- abate, mitigate, and/or eliminate the relsase or threat of

. 3.1

3.2

3.3

3.4

3.5

| dispoud_..

release of hazardous substances at the Site, as hereinafter
described, by providing potable vater to persons affected by

“such releases and threatened releasas.

_.’ttt?;ftxﬁﬁxxgn;gz_xn::'

Respondent FMC Corporation is a corporation organized. and

existing under the laws of the State of Delavare. FMC

~ Corporation’s corporate coffices are located at 200 Eajt

Randqlph__ Drive, Chicgqo, Illinocis. o __
on or about August 5, 1963, Respondent purchased a rayon

. manufacturing facility located on and near 1169 Kendrick Lane,
- Freont Royal, Virginia, on the east bank of the Scuth Fork of

the Shenandoah River ["Avtex Site® or "Site"]. On or about
August 19, 1976, Avtex Fibers, Inc. purchased the Site from

~ Respondent. By deed dated July 31, 1978, Avtex Fibers, Inc.

conveyed the Site to Avtex Fibers-Front Royal, Inc. Avtex
Fibers-Front Royal, Inc. is currently the cwner of ths Sitae.

Avtex Fibers-Pront Royal Inc. is a wholly-cwned subsidiary of
‘Avtex Fibers, Inc. The affairs of Avtex Fibers-Front Royal,

Inc. are controlled by Avtex Fibers, Inc. Both corporations
are referred to as “Avtex." Avtex operated the Site from
approximately August 1976 until No r 11, 1989, when it

' ceased operations at the Avtax Site. On or about February ¢,

1990, Avtex riders, Inc. and Avtex Fiber-Front Royal, Inc.

- £41led Chaptar 11 bankruptcy proceedings in the United States

Bankruptcy Court for the Eastern District of Pennsylvania.
The Site odcupliu“apﬁltoxiutoly'ﬂ 440 acress, €0 of which are

under roof, and includes 25 separats land disposal basins

wvhere wastes from the rayon manufacturing processes wvere

N ® @

The Avtex Site is éitugtod on river alluvial d'opod.u of sand,
gilt, clay and meta-ignecus cobbles. Thase surficial deposits
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are approxinately 10 to 20 feet thick. The river deposits ar_/
underlain by the Martinsburg Formaticn. Locagly, this
forzation consiats of massive and fractured greanish-gray
shale with occasional void spaces and stringers of silty
sandstone. The general direction of groundwatar flow through
the fractured shale i3 from the Avtex Site toward the
southwest and the Shenandoah River. The groundwater migrating
from the vicinity of the viscose basins pushes past the
Shenandoah River and migratas to the wast bank of the South
Fork of the Shanandoah River. o

3.6 Manufacturing operations at the Avtax Site have included the
procduction of rayon, polyester, and polypropylens fibers.
Rayon staple and filament fibexr vere produced at the facility
frem the time the plant vas constructed in the 1940s through
November 1939; polyester fiber was manufactured from 1970-
1977; and polypropylens fider was produced from 1933 until
‘Novenmber 1989, when the plant ceased operations. Land
disposed waste mnmaterials at the Avtex Site originated
predomzinantly from the rayon manufacturing process.

3.7 Rayon manufacturing operations at the Avtex Site 4did not
change significantly from the comnencement of operationa
through the plant shutdown in Noveaber 1389. -The
manufacturing operations produced rayon by neans of the
viscose process. Viscose is an anber colored, syrup-lix-
" solution made by treating wood pulp with sodium hydroxide anm_/
carbon disulfide. During this process, shesets of wood pulp
are crumbled and steeped in a strong solution of caustic soda.
The slurry that is formed is devatared, shredded, and aged
before reacting with carbon disulfide to form scdium- -
csllulcse~xanthate. The xanthate is then dissolved in dilute
caustic soda to form viscose solution. Atter aging,
filtering, and deaeration, viscose solution is extracted in a
sulfuric. acid-zinc sulfate bath vhere the ceallulose is

regenarated in the form of continuous rayon fibers.

3.3 PFrom 1940 unti) 1983, more than 14,400,000 cubic feet of waste
viscose from the manufacturing process was disposed in eleven
unlined viscose basins on the Avtex Site. During this periocd,
vaste sludge containing zinc from the rayon process also was
ai in unlined sulfate basins at the Site. The sulfate
basins  contain approximately 1,200 acre feet of sludge
containing approximately eighty million pounds of zinec.

3.9 In 1982, carbon disulfide, a constituent of the viscoss wasts,
was identified in ground watar samples from several wells in
a residential area located on the vest bank of the Shenandcah
River across from the 3ite ["Riverzant Acres®}.
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3.10

3.12

4

In December 1983, Avtex agread vith the viréinh State Wat

ggg‘t::gnntoird to providciggtabh wgtcr £o the residents of t;:
CTes area. eX provided potable wvater to

reasidants through December 1989. :po : 50 these

The Site was proposed for inclusien on the CERCLA National
Pricrities List ("NPL"] in October 1984. On June 1, 198€, the

'Site vas placed on the NPL..

Batwaen August 1986 and August 1988 , Respondent and Avtex
performed a limited Remedial Investigation/Feasibility Study

- at the Site pursuant to'an adninistrative order on consent
* (EPA Docket No. III-86-15~-DC] (the "August 1988 RI/FS"). The -
- purpose of the August 19588 RI/FS wvas to determine the nature

-and extent of groundwater contamination in an area of the Site

containing the wvaste basins and to identify the source of this

'~ groundwater contamination. The August 1988 RI/FS documented

the presence of carbon disulfide, cadmium, lead, hydrogen
sulfide, and arsenic in groundwater sampled at the Avtex Sitas.

- Carbon disulfide and arsenic vere also identified in

groundwater on the wvest side of the Shenandoah River;
residential vwells at Rivermont Acres were found to be

" contaminated with these substances. Constituents datected in

the viscose paterials on Site included arsanic, cadatunm,

- carbon disulfide, lead, and zinc.

" 3.13

On September 30, 1988, EPA issued a first cperable unit Record
of Decision for the Avtex Site ("ROD I"] based on the results
of the August 1988 RI/FS. The ROD I remedy focused on
reducing ground wvater contamination and on {mplementing

‘interim remedial measures to prevent further relezses of
" hazardous substances from Viscose Basins 9, 10, and 11. The

pajor components of the selected remedy included, among other
things, use of existing on-site pumping wells to recover

.contaminated ground wvater; installation of modified wells or

' sxtraction trenches in Viscose Basins 9, 10, and 11 for

3,14

devatering cperations 1 and extraction of ground wvater and
basin liquids for on-site treatament in a wvaste vater treatzent
plant to be constructed. ' '

on June 30, 1989, EPX {ssued an Administrative Order directing

- Avtax and Respondent to implement the remedy selected by EPA

in ROD" T (EPA Docket No.“III-89=19-DC] ("June 1989 Order®].
By lettars dated July 20, 1989, Avtex and Respondent notified

T EPA of their intent to undertake the actiocns required by the
~June 1989 Order. On Kovember 14, 1989, EPA received notice
-~ from Avtex that it would not be able to carry out its

obligatiocns under the June 1989 Order. The work to be
perforzmed under the Juna 1989 Order is continuing, as -
guaranteed by Respondent.
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3.15 On Novenber 9, 1389, the Commonwealth of vi

3.17

3.19

inia ed./
Avtex’s National Pollutant Discharge Bun:lgtion r;‘y’::en

("NPDES®] permit and ordered the company to cease
discharges to the Shenandoah River. On November 10, 19:;1,.
AvtaX¥ discontinued discharging to the Shenandcah River and
shut down ths sntire mamifacturing facility.

On Daecember 6, 1989, Avtex informed the 0SC .that it would no
longer voluntarily provide potable water to the residents of
Rivermont Acres.

On December 6, 1389, the 0SC notified Respondent of its
potential liability for the Site and requested that Respondent
provide the residents of Rivermont Acres with potabls watar
suitable for drinking, bathing, and cooking. Since
approximately May 13550, Respondent has reinbursed tha
residents of Rivermont Acres for amounts expended by such
persons to obtain wvater. : :

The groundwater under the Avtax Site is contaminated with,
among other things, carbon disulfide, cadmium, lead, hydrogen
sulfide, and arsenic. cCarbon disulfide and arsenic have been
detacted in residential wells across the Shenandcah River in
the Rivermont Acres development. The contaminated aquifer
underlying the Avtex 3ite is the source of water for
residential wells. This water is used for, among other
things, bathing, cooking, and washing. The contaminates ./
groundwater migrating from the Avtex 3ite poses a risk to
public health and welfare and to the environment.

Arsenic, cadmium, carbon disulfide, h en sulfide, lead,
and zine are "hazardous asubstances®™ with the meaning of
section 101(14) of CERCLA, 432 U.3.C. § 9601(14), because they
are listed at 40 C.F.R. Paxt 302, Table 302.4 (1587):

(2) Arsenic is a known human carcinogen. This contaminant

" has been associated with skin cancer in humans and can

cause skin lesions, peripheral vascular disease, and
peripheral neuropathy.

(b} Cadmium is a xnown human carcinocgen, which can also cause
" kidney dissass and ostecomalacia (brittle bones). Cadmiunm
is also toxic to aquatic life. '

() Carbon disulfide causes birth defects in animals and is

' a probable cause of birth defects in humans. Carbon
disulfide exposure also is associated with increased risk
of nort_autfn from coronary heart diseass, and it is a
neurotoxin humans. '

o/
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4.2

4.4

4.8

(d) Hydrogen sulfide has heen found te' cause eye injury,
headache, nausea, and inscmnia. Acute exposure to high
lavels nay cause unconsciouan-u and daath.

(e) "TLead is potcnt neurotoxin vhich causes ntardation in the
neurcbehavioral development of children, and changes in
blocd enzyme levels at exposures so low that there is no
specific threshold.  Animal studies show that lead is a
probable human carcinogen.

The Avtax su- 1- a "tncinty" as dc::l.ncd in uction 101(9) of
CERCLA, 42 U.S c. S 9601(9).:‘

-Respondcnt is a 'pcrlon" w:l.th:ln the nnn:l.nq ot section 101(21)
of CERCLA, 42 U.8.C. § 9601(21).

"Hazardous substances,® as defined in section 101(14) of
CERCLA, 42 U.S8.C, § 9601(14), have been disposed of at- the
Avtax Site and are currontly present there.

The punnc. of hazardous :u.bstancu lt t.h. Avtex Sitas and thc
past, presant, and/or potential migration of hazardous
substances from the Avtex Site constitutes an actual and/er
threatened "releasa® as dotincd Ln nctien 101(22) of CERCLA,

42 U.8.C.' § 9501(22). -

Respondent is a 'pornon who at tho tino ot dispoul of- any
hazardous substance owned or operated any facility (the Site)
at which hazardous substances wvere disposed of" within the
noani.nq‘ ?t section 101(;)(2) of CERCIA, 42 U.8.C. §
9607 (a) (2). |

Respondent is liable purluant to uctian 101(1) of CERCLA, 42

""U.8.C. §9607(a). -

¥+ DETERNINATION®

Based on th. l'l.ndinqu "of Tact ‘nd Conclusions of law set forth
- above, and on the Adniniltnuv. nocord uupportinq this Order, EPA
“has datermined that: B

5.1

‘The actual’ and/or threatened release of hazardous substances

‘from the Site may present an imminent and substantial
~ endangerzment to tho puhn.c hulth or mlﬂr. or to the
- environment. - 7

}
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5.2 The Wozk ii necessary to protect the public health a
and the environment. _ epr nd velfari/

5.3 Because thers i3 a threat or potential threat to public health
or welfare or to the environment, a removal acticn is
appropriatae to abate, =minimize, stabilize, nitigatse, or
elininate the releass, or threat of release, of hazardous
substances at or from the 3ite. :

VI. PRARTIIES ROUND

6.1 This Order shall apply to and be binding upon Respondent and
its agents, successors, and assigns. Neither a change in
ownership or corporate or partnership status of Respondent,
nor a change in ownership or control of the Avtex Site, will
1nd any way alter Reaspondent’s responsibilities under this
Order.

6.2 The Respondent shall provide a copy of this Order to all
contractors, sub=contractors, laboratories, and consultants
retained to conduct any portion of the Work. Respondent shall
require in any and all such contracts for any portion of the
Work that the Work that is the subject of such contract Be
mtorm;d within the time, and in the manner, set forth in

s Order.

6.3 No change in ocwnership of any property covered by this Order
shall in any way alter, diminish, or ctherwvise affact
R:;pondent's obligations and responsibilities under this
Order.

VII. NOTICR TO.THA STAIN

7.1 Notice of issuance of this Order has been given to the
~ Commonwaalth of Virginia pursuant to saction 106(a) of CERCLA,
42 U.3.C. § 9606&(a). '

VIII. NORK TO BR RERFORMED

3.1 Resspondent shall couinc. and con"gi.t. performance of the
following Work within the time periods specified herein.

3.2 Within five (3) days of the effective date cof this Order,
Respondent shall contact in writing and/or by telephone each
of the Rivermont Acres residents listed in Secticn 8.7 of this
Order to inform such persons that, pursuant, to this Oxder,
Raspondent shall continue to reimburse such persons for the
costs incurred in obtaining water or that Respondant shall

v/
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provide 'potable water from a source other than the
contaminated ground water ("Alternative Water®") to their
Riveracnt Acres properties ["Properties®].

8.3 (a) Except as provided in Section 8.3(b) of this Order
" "Respondent shall reimburse the Rivermont Acres ruidantn:
and  their successors-in-interest, for the costs of
obtaining wvater for the Properties in accordance with
this paragraph. Respondent shall reimburse each resident
. .within thirty (30) calendar days of receiving receipts
.. documenting the. purchase of water by such resident.
Respondent’s cbligation to provide such reimbursements
shall continue until EPA deteraines that a permanent
‘supply of potable water is available to the Properties or
.. EPA regquires Respondent to provide water pursuant to
~ Section 8.3(b) of this Order. EPA may at any time
' require Respondent to provide wvatar pursuant te Section
8.3(b) of this Order. In the svent Respondent provides
Alternative Water pursuant to Sscticn 8.3 of this Order,
Respondent shall not be cbligated heredy to reimburse

: such residents for any wvater purchased by then.

- (b) In the evant Respondent slects to provide the Properties

. -with Alternative Water through means other than that

described in Section 8.3(a) of this Order, cor EPA

rufuiru Respondent to provide such vater pursuant to

this Section .8.3(Dd), Respondent shall comply with the
requirenents of this Section 8.3(b). -

(1) I:PA uy : i'.qﬁiro Rkapondarit to ﬁfovidc Alternative
Water pursuant to this Secticn 8.3(b) by providing -
.. written notice to Respondent.

- -(2) Prior to discontinuing reimbursements as described
... in Section 8.3(a), Respondent shall submit to EPA
- for approval & Work Plan which shall describe the
. manner.  --in - wvhich A Respondent shall provide
. Altsrnative Water to the Properties. The Work Plan
_-shall descride the nmanner in which Respondent shall
ide Alternative Water to the Properties which

is of sufficient quantity and quality to satisfy
, .all) -domestic uses at each of the Properties
7 including, but not -limited to, bathing, cooking,
g and wvashing. : The Work -Plan shall contain, at a

. minimum, the methods by vwhich such Alternative
Water .shall be provided, ¢the identity and
qualitications of the contractors, subcontractors,

‘and supervisory personnel Respondent proposes to
retain to ‘provide such Alternative Water, and a

plan for complying with Saction 8.6 of this Order.

The Work Plan shall be subject to approval by EPA
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in accerdance with Section 8.4 of this Order. \/

-(3) All contractors, subcontractors, superviscry
parsonnel, and other persocns retained to perfora
Work shall meet the applicable Occupaticnal Safety
and Health Administration requirements as defined
in 29 ¢.F.R. § 1910.120. All centractors,
subcontractors, supervisory pearsonnel, and othar
persons who will perform Work; Respondent’s Project
- Coordinator designated pursuant to Section IX of
this Order; and any replacements to such perscns
are subject to EPA disapproval at any time. In the
event of any such disapproval by EPA, Raspondent
shall notify EPA within five (3) calendar days of
receipt of such EPA disapproval of the identity and
qualifications of the person(s) who will raplace
the one(s) disapproved by EPA. Persons disapproved
by EPA shall not perform any of the Work for which
'such persons have been disapproved.

(4) Respondent shall implement the EPA-approved Work
Plan in accordance with this Order and thes
schedules and requirenents contained in the EPA~
approved Work Plan. Respondent shall not commence
implementation of such Work Plan until receiving
writtan EPA approval to proceed. , .

8.4 All reports, plans, specifications, schedules, and attachzents
required to be submitted to EPA by Respondent by this Order
(*Subaissions®] are subject to EPA approval in accordance with
this Section. |

(a) EPA will review each Submission and notif.g Respondent of
EPA’s approval or disapproval of the ssion. In the
event of disapproval, EPA will specify the deficiencies
in writing. Respondent shall respond to and correct the
deficiencies identified by EPA and resubmit the
Submission to EPA within five (3) bhusiness days of
Respondent’s receipt of EPA disapproval, or such longer
tine as may be specified by EZPA.

(bF In the event of a subsequant disapproval of the ravised
Submission, EPA retains the right to submit its own
modifications to Respondant, in which case Respondant is
heredby  required to inmplement such mnodifications.
Alternatively, EPA nay perfora the response action, or
portions thereof, and seek reimbursenent of its costs,
and treble damages pursuant to section 107(c) of CERCLA,
42 U.3.C. § 5607(c), from Respondent and/or take any
other action authorized by lav.

o/
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8.5

(¢) Al Submissions shall be incorporated into this order
upon:approval by EPA. "Any fhon-compliance with such EpA-
approved Submission, subaissién of a deficlient revision

-~following EPA disapproval, or non-compliance with EpA-
submitted modifications in the case of a subsequent
disapproval, shall be considered a failure to comply with
the requirezents of this Order. Deterainaticns of non-
compliance shall be made by EPA. In the event of
conflict between this Order and any document attached to,

inccqiorated in, or enforceable hersunder, the provisions
of this Order shall control. B

Following EPA approval of any Work Plan submitted pursuant to
Section 8.3(b) of this Order, Respondent shall implement such

- Work Plan in the 'manner, and according to the schedules,

‘contained in the EPA-approved Work  Plan. Respondent’s
obligation to provide Alternative Water to the Properties

~ shall continue until EPA determines that a permanent supply of

. 8.6

potable vater is available to the Properties.

For each month Responderit elects to provide the Properties
with Alternative ¥Water from a source other than commercially
available bottled watsr, Respondent shall ensurs that such

“water {s sampled and analyzed for potability.
-(a) Respondent shall notify the EPA Prbjoct Coordinator

designated pursuant to Section IX of thig Order two (2)

business days prior to each sampling event. Respondent

~ shall provide EPA -and its repressentatives an opportunity
to take split samples. ' L . .

(b) If EPA concludes that analytical results from the

| 'sanpling event reveal that the Altsrnative Wataer supplied

by Respondent is non-potabls, Respondent shall provide

' commercially available bottled water to the Properties

‘until EPA determines that analytical results verify that

7 the uitmtivc Water initially supplied by Respondent is

m names and ﬁilinq’ ;addruui of the residents vho maintain

full and/or part-tine residences at Riveramont Acres and to
wvhom Respondent shall provide potable vatar at their Rivernmont
Acres residences pursuant to this Order are:

(a) ‘William Poland '
Rivermont Acres
P.O. Box 1124 ,
'Front Royal, VA 32630
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(b) Garland Housden W/
2622 Shelby Lane
Falls Church, VA 22043

(c) T Annabel Hensley
§701 Halleck Strest
District Heights, MD 20028

(d) Jeseph Swigar
‘Route 1
P.0. Box 4119
Front Reoyal, VA 32830

3.3 In the event any of the Properties are conveyed during the
pendaency of this Order, Respondent shall offer to continue to
supply each such Property with Alternative Water in accordance
with the provisions of this Order. 1In the event the new
owner(s) of any such Property requests that Raespondent
continue to supply Alternative Water, Respondent shall supply
such water in accordance with the requirements of this Order.

8.9 (a) In the event Respondent slects to provide the Propertiss
with Alternative Water through the means ducrfbod in
Paragraph 8.3(a) of this Order, Raspondent shall comply
with the requirenents of subparagraph (b), below. In th

" event Respondent slects to provide the Propertias witi./
Altarnative Water through means other than those
described in Paragraph 3.3(a) of this Order, Respondent
sh:ll' comply with the requiraments of subparagraph (¢),
belov. )

(b) Beginning one hundred and twenty (120) calendar days
subsequent to the effective date of this Order, and every
one hundred and twenty (120) calendar days thereafter, cor
longer as may be deternined by the EPA Project
Coordinator designated pursuant to Section IX, and until
EPA advises Respondent that the Work is complete, the
Respondent shall provide EPA with a progress report for
sach preceding one hundred and tventy (120) calendar day
pexiod. The progress reports shall include, at a
"n’mﬂ'. . .

(1) a description of the Work completed and the acticns
that have been taken towvard achieving compliance
with this Order;

(2) a description of all data anticipated and
activities scheduled for the next 120 calendar
days;

\/
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7 8.10

(3) a des&iﬁéiéﬁ ‘of any : roblm  ancounte

“anticipated; anyp , 7 Ted or

. ~~4{4) any actions taken to prevent or nl‘i:i.qat. such
problens; . . o D

(5) a ;chodul. for when such actiens will be compicted:

(6) copies of all malyticéi data received during the
reporting period.

(c) Respondent shall conmply. with all requirements of
subparagraph (b), above, except that Respondents shall
.. submit such :reports beginning seven (7) calendar days

. subsequent to the date of receipt of EPA approval cof the
‘Work Plan and every seven (7) calendar days thereafter,

or  longer as nay  be deterained by the EPA Project

_ g::rdinator_ designated pursuant to Sectien IX of this

Documents,’ 'Mcludlhéi,p'im.' reports, sampling results- and
octher correspondance to be s ted pursuant to this Ordér
shall be sent by certified or express mail to the EPA Project

_ ~ 'Coordinator dasignated pursuant to Section IX.
Rt T

Respondent shall provide to EPA, upon written request, any and -
all information and dccuments in its possession, custedy or

contrel resulting froa and/or pertaining to Work performed by
Respondent including, but not limited to, analytical data
(including rawv data), Site safety data, Site monitoring data, .
operational logs, coples of all hazardous waste rpanifests
(including copies of all hazardous vaste manifests signed upon
receipt of the hazardous wastes by & licensed treatment,
storage or disposal facility), the identity of treatment,
storage -and/or disposal :facilities used, the identity of

transporters ..used,- the  identity .of any contractors,

subcontractors and supervisory parsonnel used, information and
documants concerning  Respondent’s compliance with Quality
Assurance and Quality cControl requirements of this Order,
inforsation and documents relating to Respondent’s efforts to

. secure access, and information and docunents relating to any
“ p:olocl;_: delays. Kothing herein shall be {interpreted as
1

ting the inspection and information~gathering authority of

; EPA under Federal law. -

- 8412

Respondent shall not handle or remove any hazardcus substances
from the Sits except in conformance with the terazs of this

. Order and all applicable Federal, State, or local lavs or

regulations as required by the NCP. 3
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8.13 Respondent shall not comﬁ‘n&e an
with the terms of this Ordaer.

14

y work axcept in conformanci_/

Resgoqdant shall immediately notify EPA’s Project Coordinator
an e National Response Cantar ((800) 424-8802) in the event
of any action or occurraence during the pendency of this Order
which causas or threatens to cause an additional release of
hazardous substances, pollutants or contaaminants on, at, or
from the Site, or which may crsats a danger to public health,
welfare or the environment. :

IX. DESIGNATED PROJECT COORDINATORS

Respondent shall designate a Project Coordinator and shall
notify EPA of its designated Project Coordinator within five
(%) businass days of tha effective date of this Order.
Respondent’s Project Coordinator shall be a technical and/or
managarial representativse of the Respondent and may Lbe a
contractor and/or consultant; provided, however, the
Respondent’s Project Coordinator shall not be its legal
repraesentative in this matter. The Project Coordinator for
EPA designated pursuant to this Section and the Project
Coordinator for the Respondent shall be responsible . for
ovarseeing the Work. To ' the mnaximum extent possible,
communications between the ' Respondent and EPA and al°

" documents concerning the activities performed pursuant to th\/

9.2

9.

terms and conditions of this Order, including plans, reports,
approvals, and other corraspondence, shall be directed to the
Project Coordinators. -

The Project Coordinator for EPA is:

Harry T. Daw (3HW33)
Oon-Scene Coordinator
U.8. Environmental Protection Agency
Removal Enforcement Section
- 841 Chestnut Building
Philadelphia, PA 19107
' (21%) 597-6673

-

Respondent shall have the right to change its Projact Coordi-
nator. Such a change shall be accomplished by notifying the

" EPA Project Coordinater in writing at least five (5) business

4

days prior to the change.

EPA shall have the right to change its Project Cocrdinator at
any time, without prior notice to Respondent. EPA’S intent is
to notify Respondent as soon as practicable following any such
change of its Project Coordinator.

o/
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9.8

The EPA Projcct' Coordinator shall hav. the authority to halt

‘or modify Work or other activities .performed by Respondent at

the Site to eliminate an actual or potential release or
of release of hazardous substances. Such direction by tgx:z ::;:
Project Coordinator may be given verbally or in writing., 1If

- such direction is gibven verbally, the EPA Project Ccordinater

- 9.6

- shall later memorialize such direction in writing.

The absence 6 the EPA Project Coordinator from the Site shall
not be cause for the stoppage or delay of Work.

The Respondent shall use quality assurance, quality control,

and chain of custody procadures in accordance with the "EPA

'~ NEIC Policies and Procedures Manual® dated May 1978, revised
- November 1984, EPA Document 330/9-78=001«R, "Interinm

Guidelines and Specifications for Preparing Quality Assurance

Project Plans," December 1580, QAMS-005/80, and "“QA/QC
‘Guidance for Ramoval Activities,”  April 1990, EPA/S40/G-

$0/004, while conducting all sample collection and analysis

activities required by this Order. The Respondent shall

11.1

. 11.2

consult with EPA {n planning for, .and prior to, all sampling

and analysis required by any approved Work Plan. Respondent
shall use a laboratory(s) which has a documented ality
i:;grang; Progran that complies with EPA quidance document
QAMS-00S5/80. . .. o

P

U % SITE ACCESS

As of the effective date of this Crder, Respondent shall
provide to EPA and its employees, agents, consultants,
contractors, and other authorized and/or dasignated

represantatives, for the purposes o©of conducting and/or

overseeing the Work, access to all  property cwned or
controlled by Respondent wherein Work must be undertaken,
such access shall permit EPA and {ts exmpleyess, agents,
consultants, contractors, and other authorized and designated
roprmntativ.s to conduct all activities described in
paragraph 11.3 of this Order.

To the extant that property vherein Work must be undertaken is
presantly ocowned or controlled by partias other than the
Respondent, the Respondent shall use its lest efforts to
obtain Site access agreements from the present owners. In the
event Respondent  elects to provide the Properties with
Alternative Water through the means described in Paragraph
g8.3(a) of this Order, &uch access agreements shall be
fginalized within ten (10) calendar days of the effective dats
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of this Order. In the event Respondent elects to prov )
Properties with Alternative Watsr through means Pothojf ‘tntg:'/
those described in Paragraph 3.3(a) of this Order, such access
agresments shall bs finalized within fifteen (13) calendar
days of receiving EPA’s written notice to proceed. sSuch
agreenents shall provide reasonable access, as detailed in
paragraph 11.3 below, for EPA and the Respondent and their
authorized representatives. 1In the event that any property
owner rsfuses to provide such access or access agreements ars
not obtained within the tinme dJdesignated above, whichever
occurs sconer, the Respondent shall notify EPA, in writing,
within five (5) calendar days of the date such agreenents
should have baen obtained, of all efforts to obtain access and
the circumstances of the faillure to obtain such access. EPA
may then take steps to provide such access. Respondent shall
reimburse the United States for all costs incurred in
obtaining access which are not inconsistent with the NCP.
Best efforts shall include agreenent to reasonable conditions
for access and/or the payment of reasonable fees. :

11.3 EPA and its employees, agents, contractors, consultants. and
other authorized and designated representatives shall have the
authority to enter and freely nove about the location wvhere
the response actions and/or work is being performed at-all
reasonable times for the purpose of, inter alia: inspecting
Work, inspecting records, operating logs, and contract-
relatad to the 3ite; reviewing the progress of the Responden\./
‘in carrying cut the terms of this Order; conducting such tasts
as EFA deens necassary; using a camera, sound recording or
other docunentary type equipment; and verifying. the data
submitted to EPA by the Respondent. The Raspondent shall
pernit such persons to inspect and copy all recoxds, files,
photographs, documents, and other writings, including all
sampling and monitoring data, in any wvay pertaining to the
work. ' .

11.4 Notwithstanding any provision of this Order, EPA retains all
of its access and information-gathering authorities and rights
under CERCLA and any other applicable statute or regulation.

XIT. NRA RESERVATION OF RIGNTS

12.1 Except as expressly provided in this Order, EPA reserves all
rights, clains, interests, and defenses it may otherwise have,
and nothing herein shall prevent EPA fros seeking legal or
equitable relief to enforce the terms of this Order, including
the right to seek injunctive relief and/or the imposition of
statutory penalties.

o/
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12.2 As provided by this Order, EPA expressly reserves its right to

disapprove .of Work performed by Respondant; to halt Work bein
performed by Respondent if Respondent has not complied with ng
approved Work Plan or this Order, or at any time EPA daenms
necessary to protact  public health, weslfare, or the
envircnment and te perform such Work; to request or require

" that Respondent parform responss actions in additien te these

required by this Order. 1In the event that EPA reaquires
Respondent, . and Respondent declines, to correct and/er
reperform work that has been disapproved by EPA and/er to

.perform response in addition to those required by this Order,

EPA reserves the right to undertake such actions and seek
reinbursesent of tha costs incurred, -and/er to seek any other

- appropriate relief. -'In addition, EPA reserves the right to

- 12.3

undertake removal and/or renmedial actions at any time that
such actiocns are appropriate under the NCP and to saek
reizbursement for any costs incurred, and/er take any other
action authorized by law. R - :

EPA reserves the r‘f«ght,‘,to bring an action against the
Respondent for recovery of all oversight and othar response

‘, ‘costs incurred by the United States related to this Order

12.4

vhich are not reimbursed by the Respondent, as vell as: any
other costs incurred by the United States in connection vith
response actions conducted pursuant to CERCLA at the Site.

‘This Order concerns certain response actions (Work described
in Section VIII, above) concerning the Site. Such responsa
actions might not fully address all contamination at the Site.
Subsequent response actions vhich may be deemed necessary by
EPA are not addressed this Order. -EPA reserves all rights
including, without limitation, the right to institute legal

_action  against Respondent and/or any other parties, in

12.8%

connection with the performance of any response actions not
addressed by this Order. = :

EPA reserves the right to taks onfcrcuant acticns, including
actions for monetary penalties, for any vioclation of law,
regulation, or of this Order. Failure to comply with this

- Order subjects Respondent to the assassment of civil penalties

of up to $2%5,000 per day and/or punitive duanl in an amount
up to three times the amount of any costs incurred by the

United Statss ss a result of such failure pursuant to sections

106(b) and 107(c) of CERCLA, 42 U.8.C. §3§ 9606(b) and 9607 (¢c).

EPA may also undertake such other actions as it may deenm

necess or appropriate for any purpose including, but not
_linitoﬂ:o,' action% pursuant - to sections 104 and/ér 106 of

. CERCLA, 42 U.8.C. §S 9604 and 9606.

12.6

Nothing in this Order ;shall liait .the authority of the On-

. Scens Coordinator as cutlined in the NCP and CERCLA.

AR200182



Aviex Fidary Siiw Akernative Warer 17
Dockey No, [I21-43DC

o/

IIIl. QTHER CLAINS

13.1 Nothing in this Order shall constitute or be construed as a

release from any claim, cause of action or demand in law or

‘equity against any person, firm, partnership, or corperation

not bound by this Order for any liability it may have arising

ocut of or relating in any way to the generation, storaga,

treatzent, handling, transportation, release, or disposal of

any hazardous substances, hazardous wvastes, pollutants, or
contaninants found at, taken to, or taken from the Sites.

13.2 This Order does not congtitute any decision on preauthoriza-
: tion(of(%mds’ under section 111(a)(2) of CERCLA, 42 U.S.C. §
3811(a .

13.3 Neither EPA nor the United States, by issuance of this oOrder,
assumes any liability for any acts or omissions by Respondent,
or Respondent’s enmployees, agants, contractors, or consultants
engaged to curi out any action or activity pursuant to this
Order, nor shall EPA or the United States be held as a party
to any contract entered into by Respondent or by Respondent’s
enployees, agents, contractors, or consultants asngaged ¢o
carry out the requiresents of this Order. o

n— i

13.4 Nothing herein shall camtituto- or -b. construed as a satisfa -
' . tion or release from liability. of Respondent or any oth:EJ-
Fer3on. ) '

IIV. OTHER APPLICADLE LAVS

14.1 Al worli shall be undertaken in accordance with the require-
ments of all applicable local, sState, and Federal laws and
regulations, as required by the NCP.

I¥. EEFECTIVE DATE AND SUBSEQUENT MODIFICATION

15.1 The effective date of this Order shall be thrse (3) business
days atter it is signed by EPA.

15.2 This Order may be modified or amended by EPA. Such amendments
. shall de in vriting and shall have as their effective date the
date on vhich such anmendments are signed by EPA. Modifica-
tions to any EPA-approved Work Plan and its implementation nmay

be .made by the EPA Project Coordinator. Such modifications
shall be memorialized in writing by the Project Coordinator.

15.3 Any reports, plans, specifications, sch‘edﬁlu, or other
submissions required by this Order are, upon approval by nau
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- incorporated into this Order. Any hon-cbnp-iiyaxi;; wvith such

'EPA-approved reports, plans, specifications, schedules, or

. othar submiséions shall be considered non-compliance with the

15.4

16.1

requirenants of this Order. Determinations of n

wvill be made by EPA. : ‘ '~.‘ : onfconplimc.
No informal advice, guidance, suggestions or comments by EPA
regarding reports, plans, specifications, schedules, or other
subnissions by the Respondent or the requirements cof this
Order will be construed as relieving the Raspondent of its
cbligation to obtain formal approval when required by this
Order, and to comply with the requirements of this Order
unlass formally modifled. ' '

ZVI. LIABILITY OF TR UMITED STATRES GOVERMNENT
Neither the United States Government nor lny agency thereof

' shall be liable for any injuries or damages to persons or

roperty resulting from acts or caissions of Respondent, or of

-its enmployees, agents,’ servants, receivers, succassors, or

" assigns, or of any persons, including, but not limited to

tirms, corporations,  subsidiaries,  contractors, - or

' consultants, in carrying out the Work, nor shall the United

17.1

States Government or any agency thereof be held as & party to

'any contract entered into by Respondent in carrying cut the

Werk. E |
IVII. PAILURR 7O PERFORM/PERFORMANCR EVENTS
In the avent of an inability or anticipated inability on the

“part of Raspondent to perfora any of the actions or Work

Tequired by this Order in the time and manner required herein,
the Respondent’s Project Coordinator shall notify EPA orally
vithin tvanty=four (24) hours of such event (or, if the evant

. eccurs on a Friday or Saturday, no later than ths following

Monday) and in writing no later than seven (7) calendar days

. agtsr Respondent becomes avare of such delay or anticipated
“delays. Such writtsn notification shall ba certified by a

Responsible Official ¢of Respondent in accordance with Saction

‘XVIIE of this Order and shall describe fully the nature of the

delay, including how it may affect the Work, Work Plan (if
applicable), and scheduls; the actions that will be or have

" been taken to mitigats, .prevent, and/or minimizc further

delay; and the timatable according to wvhich future actions to
mitigate, prevent and/or minimize the delay vwill be taken.
Such notification shall not relisve Respondent of .any

_obligation of this Order. The Respondent shall adopt all
reasonable measures to avoid and miniaize such delay.
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17.2 Failure by Respondent to carry out any requirement of thi
Oorder in accordance with the terms and conditions sp.cuieﬁ/
hereirnr may result in the unilateral performance of the
required actions by EPA pursuant to applicable authorities, an
actidh to recover tresble danmages pursuant to CERCIA, and/or
the initiation of an enforcement action against Respendent to
require Respondent to perfora such actions, in addition to any
other relief that may be available to EPA pursuant to
applicadble law.

17.3 Noi:hing in this paragraph or any other provision of this Order
shall be construed 30 as to limit any povers EPA may have
under CERCLA, the NCP, or any other law or regulation.

IVIII. CERTIPICATION OP COMPLIANCE

18.1 (a) Unless otherwise required by the terms of this Order, any
. notice, report, certification, data presentation, or
other docunent submitted by Respondent under or pursuant
to this Order, which discusses, describes, demonstratas,
‘or supports any finding or makes any representation
concerning Respondent’s compliance or non-compliance vith
any requirement(s) of this Order shall be cartified by
either a responsidle official of the Respondent o by th-
Project Coordinator for the Respondent. The ter./
"responsible official® neanss

(1) a president, secretary, treasurer or vice-
president of the corporation in charge of a
principal business function, or any other
parsons who perforas similar policy- or
‘decision-making functions for the corporation,
or |

(2) the. manager of one or more manufacturing

facilities employing more than 250 persons or

‘having gross annual sales or expenditures

exceeding $33 million (in 1987 dollars when

T the consumer price index vas 345.3), |if

. authority to sign documents has been assigned

T or delegated to the manager in accordance with
corporate procedures.

'The responsible official of a partnership or sole
proprietorship means the general partner or the
propristor, respectively.

b) Any delay dascribed in agraph 17.1 of this Order
(%) shzu' hz certified byp.: responsible official o;?

o/
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_ Respondant.

18.2 The certification required by parigraph 18.1 of this order

shall be in the following torm:

"Excezt as providod: below, I certify that the information

~ contained in or accompany - this (specity ¢
submissicn) is true, nccun%:? and ccnp_(lept‘c. Y type of

"As to (the/those) porticns of this (specify type of
submission) for which I cannot personally verify its
accuracy, I certify under penalty of law that this
(specify types of submission) and all attachments therste
vas prepared . under my direction and supervision in
accordance with a system designed to assure that

- . qualified .personnel properly gather and evaluate the

19.1

“information submittad. Based on ay inquiry of the person
- or persons who manage the systam, or those persons
directly responsible for gathering the information, the
information submitted is, to the best of my knowledge,
information, and belief, true, accurate, and complete.
I am avare that there are significant penaltiess for
submitting false information, including the possibili
of fines and iaprisonment for knowing viclations.® -

BRI ‘81qna£ur-'i‘ :
oo Name{print)s
o 'tith:‘

XIL. SEIPMRNT OF NASARDOUS SUDSTANCES
Respondent shall, prier to any off-site shipment of hazardous

-substances from the 8its to an cut-of-stata vaste management

facility, provide written notification to the appropriate

‘. ‘gtate environmental official in the receiving state and to
- EPA's Project Coordinator of such shipment of hazardous
-+~ ‘substances. However, the notification of shipaents shall not
q;&?.r to such off-site shipments wvhen the total volume of

all suchx

19.2

. available: ' - ..

pments will not exceed ten (10) cubic yards.

m-'?lmﬂ.ﬂcauon ‘required 'by paragraph 19.1 shall be in
wvriting, and shall include the folloving informatiocn, vhere

 (a) the name ‘and location of the facility to vhich the
-+ hazardous subs;anc;o_s"gre_ to be shipped;

| (d) t.hotypo and "qua‘ntity'ot the hiiardou‘s substances
to be shipped;
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19.3

40.1

21.1

22.1

(o) the expected schedule for the shipment th_/
hazardous substances; and P °f

{(d) the method of transportation of the hazardous
""‘ substances.

Respondent shall notify the receiving state of major changes
in the shipament plan, such as a decision to ship the hazardous
substances to another facility within the same state, or to a
facility in another states.

The identity of the receiving facility and state will be
deternined Ly Respondent. Respondent shall provide all
relavant information, including  informatién under the
categories noted in paragraph 19.1, above, on the cff-sites
shipaants, as soon as practicable, but no later than twenty-
four (24) hours before the hazardous substances are actually

IF. NOTICE OP INTENTION TO COMPLY .

Respondent shall notify EPA’s Project Coordinator within tva
(2) business days after the effective date of this Order of
Respondent’s intention to co-rly with the teras of this Order
Failure of Respondent to provide notification to EPA’s Projec ./
Cooxdinator of intent to comply vithin this tine periocd shall
be desmed a violation of this Order by Respondent.

IXT. OPRORTUNITY TOQ COMFER WITH EPA

Not latar than three (3) business days from the effective date
of this Order, Respondent may confer with EPA to discuss this
Order. Such conferance is not an adversarial hearing or part
of a proceeding to challenge this Order, and no official
stenographic record of such conferencs shall be kept.

T
h

— XXIT. ADNINISTRATIVE RICORD
The Administrative Record upon vhich this Order is issued is

- available for reviev by Respondent’s representatives at

Raspondent’s request. Requests to reviev the Administrative
Record shall be submitted to the EPA Project Coordinator
designated pursuant to Section IX of this Order.
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ZIXIIT. DEFINITIONS

3.1 "Bul:lnou days® as used in this Order shall nean avary day of

. 23.2

23.3

e

the ve wnx except Saturdays, Sundays and todu-u holidays.

"Calendar Days"™ as used in this crder nhan zean every day of
the \rul:, includ:l.nq Saturdays, Sundayn and federal holidays.

"Work as usoé in this Order lhan mean all requirements of
this Order, including any modifications hereto.

All terms not defined horyi.n chan lmn th. uaninq- sat forth

~ in CERCIA and the NCP,

-

nxv:nlmnmmmmn

‘The Rupondnnt'o obligations to EPA under :nu Order shall

terainate and be desmed satisfied upon the Respondent’s
receipt of written notice from 'EPA that the Respondent har.
denonstrated, to the satisfaction of EPA, that all the t:nm
ot this Order b.avo been utuuctoruy conplotcd. )

-
-

sacar_OCT 22 1991

Reqional Mninist:ator _
- Region III - -
7 U.8. Environmental. Protnction Aqoncy
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